C. Record on Review

In non-capital cases, the trial record must be transmitted to the appellate court within 45 days. A.R.S. § 13-4239(D); Rule 32.9(d). Transmission of the PCR record in capital cases is not permitted unless requested by the appellate court. Id. Because briefs are not filed in the appellate court in review

proceedings, “the record to be transmitted by the clerk of the Court of Appeals pursuant to Rule

31.19(d) must include the motion for rehearing and response filed by the parties in the Superior Court

in the post-conviction relief proceeding.” Rule 32.9(d), comment.
The appellate court has broad discretion in granting review, ordering oral argument and granting appropriate relief. A.R.S. § 13-4239(E); Rule 32.9(e). Generally, the appellate court will not be reversed absent an abuse of discretion. State v. Wilson, 179 Ariz. 17, 875 P.2d 1322 (App. Div. 1 1993); State v. Wiley, 199 Ariz. 242, 16 P.3d 803 (App. Div. 2 2001).

D. Stay of Proceedings Pending Review

If the state files a motion for rehearing or a petition for review after the trial court grants the petitioner a new trial, a stay of an order granting a new trial is automatically granted until final review is completed. Rule 32.9(d). If any other relief is granted, the trial or appellate court has the discretion to grant or deny a stay of proceedings until final review. Id. Either way, the state is required to notify the victim. Id.

VII. VICTIM'S RIGHTS 

In keeping with the requirements of the Arizona Constitution's Victim's Bill of Rights, several provisions of Rule 32 require the state to keep the victim informed of various PCR proceedings. See Rule 32.4(a) (PCR notice filed); Rule 32.6(c) (hearing ordered); Rule 32.9(b) (acti on on motion for rehearing); Rule 32.9(d)(petition for review; stay of proceedings); Rule 32.9(f)(action taken on petition for review).

Additionally, in capital PCRs, the victims have the right to respond to a motion for an extension of the time to file a brief. A.R.S. § 13-4234.01; Rule 32.11. The victim must first file a notice of appearance pursuant to A.R.S. § 13-4234.01(A), in which he can specify whether to receive notice directly or through the prosecutor. Id. The notice of appearance should also indicate how notice should be effected (electronically, by telephone, or by regular mail). Id. If the victim has requested direct notification, the moving party must serve notice within 24 hours of filing the extension request. It is probably best, however, to serve notice simultaneously with the notice served to the opposing party. If the victim is to be notified through the state, the prosecutor must notify the victim within 24 hours of receiving the motion. Id. The victim may respond to the motion for an extension of time through the state. A. R.S. § 13-4234.01(C).
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“In ruling on any request for an extension of a time limit set in this rule, the court shall consider the
rights of the defendant and any victim to prompt and final conclusion of the case.” Id. However, the

victim does not have the right to oral argument. A.R.S. § 13-4234.01(E).
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