State v. Erivez, No. 1 CA-CR 13-0858. A defendant may be convicted of multiple independent lesser-included offenses of a greater charged offense. 
    
In addition to multiple other charges, Erivez was charged with aggravated assault by intentionally placing another  in reasonable apprehension of imminent physical injury using a deadly weapon or dangerous instrument (A.R.S. §§ 13-1203(A)(2) and 13-1204(A)(2). With no objection from the defense, the trial court gave a lesser-included offense instruction for both disorderly conduct and misdemeanor assault. The jury found Erivez not guilty of aggravated assault, but guilty of both disorderly conduct and assault as lesser-included offenses. 

At sentencing, the court determined that based on the jury verdicts, Erivez was guilty of both disorderly conduct and assault. The State moved to have Erivez sentenced only on the disorderly conduct conviction. Erivez did not object, and the court sentenced Erivez on the lesser-included offense of disorderly conduct.  Erivez appealed and the court of appeals rejected each of his arguments.   

The Trial court did not err by instructing the jury on both assault and disorderly conduct as independent, lesser-included offenses of aggravated assault. 

Both charges were lesser-included offenses of aggravated assault as charged in this case and although they are lesser-included offenses of the aggravated assault charge, under the facts of this case, neither offense was a lesser-included offense of the other.  Accordingly, the jury was not required to consider the charge of disorderly conduct before it could consider assault as Erivez had argued. 

Erivez's due process rights were not violated merely because he was not given notice that he could be convicted of two lesser-included offenses arising from one count.   

"Jury verdict forms 'shall be submitted to the jury for all offenses necessarily included in the offense charged.' Ariz. R. Crim. P. 23.3. Additionally, Rule 13.2(c) provides '[s]pecification of an offense in an indictment, information, or complaint shall constitute a charge of that offense and of all offenses necessarily included therein.' Ariz. R. Crim. P. 13.2(c). As a result, a 'defendant is on notice from the beginning of the proceedings against him that the jury may be asked to consider any lesser-included offenses supported by the trial evidence.'" 

The Trial court did not err by disregarding the misdemeanor assault conviction and sentencing the defendant solely on the disorderly conduct conviction.
Erivez was convicted of two independent lesser-included offenses. Accordingly, the prosecutor asked the court to sentence Erivez on only one offense, disorderly conduct.  The court of appeals found this request "by implication" requested the court to dismiss the assault conviction. The defense did not object and was sentenced only for disorderly conduct. "Based on these facts, we discern no error in the trial court disregarding the misdemeanor assault conviction and sentencing Erivez on the more serious felony offense of disorderly conduct."
Because the trial court did not to expressly dismiss Erivez’s conviction for misdemeanor assault, "which is now surplusage" the court of appeals did.   

http://www.azcourts.gov/Portals/0/OpinionFiles/Div1/2015/1%20CA-CR%2013-0858.pdf
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