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I. CHANGE OF JUDGE 
A. Rule 10.1: Change of Judge for Cause
a. Grounds. In any criminal case prior to the commencement of a hearing or trial the state or any defendant shall be entitled to a change of judge if a fair and impartial hearing or trial cannot be had by reason of the interest or prejudice of the assigned judge.

b. Procedure. Within 10 days after discovery that grounds exist for change of judge, but not after commencement of a hearing or trial, a party may file a motion verified by affidavit of the moving party and alleging specifically the grounds for the change. Except for the commencement of a hearing or trial, no event occurring before the discovery shall constitute a waiver of rights to change of judge for cause. Allegations of interest or prejudice which prevent a fair and impartial hearing or trial may be preserved for appeal.

c. Hearing. Promptly after the filing of the motion, the presiding judge shall provide for a hearing on the matter before a judge other than the judge challenged. The hearing judge shall decide the issues by the preponderance of the evidence and following the hearing, shall return the matter to the presiding judge who shall as quickly as possible assign the action back to the original judge or make a new assignment, depending on the findings of the hearing judge. If a new assignment is to be made it shall be made in accordance with the provisions of this rule.

1. Ariz. R. Sup.Ct. 81, Arizona Code of Judicial Conduct
Independent of Rule 10.1, under the Judicial Code of Conduct, a judge ethically must avoid impropriety and the appearance of impropriety. A judge must disqualify himself if his impartiality might reasonably be questioned for reasons such as personal knowledge of disputed evidentiary facts or personal bias or prejudice. A party may rely on the Code of Judicial Conduct in arguing for a judge’s disqualification. State v. Ellison, 213 Ariz. 116, 128, n. 5, ¶ 37 (2006).
Under Canon 1, Rule 1.1., a judge must comply with the law, including the Code of Judicial Conduct. Under Rule 1.2, a judge must act at all times in a manner that promotes public confidence in the independence, integrity, and impartiality of the judiciary, and shall avoid impropriety and the appearance of impropriety. Under Rule 1.3, a judge shall not abuse the prestige of judicial office to advance the personal or economic interests of the judge or others, or allow others to do so. 

Under Canon 2, Rule 2.2, a judge must uphold and apply the law, and perform all duties of the judicial office fairly an impartially. Under Rule 2.3(A), a judge must perform the duties of judicial office, including administrative duties, without bias or prejudice, and under Rule 2.3(B), must not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, or engage in harassment. Under Rule 2.4, a judge shall not: (A) be swayed by partisan interests, public clamor, or fear of criticism; (B) permit family, social, political, financial, or other interests or relationships to influence the judge’s judicial conduct or judgment; or (C) convey to permit others to convey the impression that any person or organization is in a position to influence the judge. Rule 2.8(A) provides that a judge must require order and decorum in proceedings before the court, and under Rule 2.9, a judge may not engage in ex parte communication except as provided in that rule. A judge must not make any public statements that might reasonably be expected to affect the outcome or impair the fairness of a matter pending or impending in a court, nor make any nonpublic statement that might substantially interfere with a fair trial or hearing. Rule 2.10(A). 
Rule 2.11 concerns recusal. Under Rule 2.11(A), a judge must disqualify himself in any proceeding in which the judge’s impartiality might reasonably be questioned, including but not limited to the following circumstances: (1) personal bias / prejudice or personal knowledge of facts in dispute; (2) the judge or an immediate family member / domestic partner is a party, lawyer, material witness, or a person with more than a de Minimis interest in the proceeding; (3) the judge or anyone in her household has an economic interest in the controversy or a party to the proceeding; (4) the judge knows or learns that a party or lawyer made aggregate contributions over a certain amount to the judge’s campaign within the previous four years; (5) the judge made a public statement other than in a courtroom proceeding or judicial decision that commits or appears to commit the judge to reach a particular result; and (6) the judge (a) served as / was associated with a lawyer in the matter in controversy in the preceding four years, (b) served in government employment and in such capacity either participated or expressed an opinion concerning the matter, (c) was a material witness concerning the matter, or (d) previously presided as a judge over the matter in another court. 
As a matter of ethics, a judge presiding over a codefendant's trial does not automatically raise a reasonable question of impartiality. State v. Ellison, 213 Ariz. 116, 128, n. 5, ¶ 37 (2006). See also In re Aubuchon,  233 Ariz. 62, 66-67, ¶¶ 13-19 (2013)(judge not ethically required to recuse himself from presiding over attorney disciplinary proceedings; although judge previously stayed a criminal prosecution initiated by attorney and had been assigned to preside over a grand jury investigation of attorney, there was no showing that judge exhibited bias or prejudice in the prior proceedings, judge's criticism of attorney during disciplinary proceedings did not rise to the level of deep-seated favoritism or antagonism, and judge's alleged expressions of anger at attorney two years prior to initiation of disciplinary proceedings did not overcome presumption that judge acted without bias or prejudice). Compare, State ex rel. Corbin v. Superior Court, 155 Ariz. 560 (1987)(judge who was supervisory member of staff of prosecuting attorneys' office which represented State while defendant's murder case was tried, original sentence imposed, and direct appeal decided, was ethically required to recuse himself from defendant's resentencing proceedings later assigned to him). 
2. Rule 10.1(a) - Grounds
a. Grounds. In any criminal case prior to the commencement of a hearing or trial the state or any defendant shall be entitled to a change of judge if a fair and impartial hearing or trial cannot be had by reason of the interest or prejudice of the assigned judge.

Judges are presumed to be impartial, and the party moving for change of judge must prove a judge's bias or prejudice by a preponderance of the evidence. State v. Ellison, 213 Ariz. 116, 128, ¶ 37 (2006); State v. Ramsey, 211 Ariz. 529, 541, ¶ 38 (App. 2005). A court may allow a change of judge only when the moving party alleges sufficient facts to show that the assigned judge has actual bias or actual prejudice to the case. State v. Smith, 203 Ariz. 75, 79, ¶ 13 (2002). A trial judge is presumed to be free of bias and prejudice. Bias and prejudice means a hostile feeling or spirit of ill-will, or undue friendship or favoritism toward one of the parties. State v. Granados, 235 Ariz. 321, 326, ¶ 14 (App. 2014). 
Under Rule 10.1, Arizona courts have consistently rejected the argument that prejudice must be presumed, and disqualification thus required, when a judge is familiar with a defendant's background from presiding over that defendant's earlier trials. Lopez v. Kearney ex rel. County of Pima, 222 Ariz. 133, 138, ¶ 19 (App. 2009). There is no per se disqualification of a sentencing trial judge who presides over a codefendant’s trial. There also is no bias or prejudice inherent in presiding over a defendant’s subsequent proceeding, even though the judge has heard unfavorable remarks about the defendant in prior proceedings. State v. Ellison, 213 Ariz. 116, 129, ¶ 38 (2006); see also State v. Medina, 193 Ariz. 504, 509-510, ¶ 13 (1999)(judge presiding over murder trial not required to recuse himself due to fact he presided over defendant’s earlier aggravated assault and robbery trial). “[O]pinions formed by the judge on the basis of facts introduced or events occurring in the course of the current proceedings, or of prior proceedings, do not constitute a basis for a bias or partiality motion unless they display a deep-seated favoritism or antagonism that would make fair judgment impossible.” Liteky v. United States, 510 U.S. 540, 555-56 (1994).
Judicial bias or prejudice ordinarily must arise from an extrajudicial source and not from what the judge has done in the case; thus, judicial rulings alone almost never constitute a valid basis for a bias or partiality motion.  And adverse rulings to which a party assigns no error cannot demonstrate judicial bias either. Furthermore, the court must review such claims in light of the judge's duty to “require order and decorum in proceedings before the court” under Ariz. R. Sup.Ct. 81, Canon 2.8(A). State v. Granados, 235 Ariz. 321, 326, ¶ 14 (App. 2014)(in light of repeated courtroom interruptions, removing defendant from courtroom during voir dire did not demonstrate bias). A trial court's ruling on properly made objections does not create the appearance of judicial bias, nor does a defendant's own self-prejudicing conduct which precipitates lawful repercussions create the appearance of bias in the judge. Id. at. 327, ¶ 21 (trial court’s rulings sustaining prosecutor’s objections did not evince bias). A trial court must avoid any appearance of partiality and refrain from taking any action calculated to influence the jury or likely prejudice the defendant. However, a trial judge must control the courtroom. The court thus has discretion to ensure that inadmissible testimony and evidence is not presented, even when the opponent does not object. Accordingly, within reason, a judge does not display bias or cause prejudice when acting sua sponte to control the courtroom and the trial. Id. at 327, ¶ 23 (court’s sua sponte objections during defendant’s testimony did not evince bias). 
A defendant must show more than friction between the judge and defense counsel – the defendant must show that the judge’s hostility is directed toward the defendant. State v. Curry, 187 Ariz. 623, 631 (App. 1996). A defendant's subjective observations of the judge's tone of voice and expressions add little to a claim of judicial bias. State v. Henry, 189 Ariz. 542, 546 (1997). See also Liteky v. United States, 510 U.S. 540, 555 (1994) (“ Not establishing bias or partiality, however, are expressions of impatience, dissatisfaction, annoyance, and even anger, that are within the bounds of what imperfect men and women ... sometimes display.”); State v. Gonzales, 181 Ariz. 502, 511-512 (1995)(exchanges between judge and pro per defendant did not support claim of bias; none took place in front of jury, defendant was a difficult litigant and judge understandably became impatient with him).
The constitutional right to a fair trial does not include the right to voir dire a trial judge concerning possible bias or prejudice. Rather, Rule 10.1, allowing removal of judge on grounds of impartiality, provides adequate safeguard of a party's constitutional right to fair trial before an impartial judge. State v. Rossi, 154 Ariz. 245, 248 (1987). Permission to question a judge regarding possible bias or prejudice must be granted sparingly and only in the presence of specific allegations, not mere speculation, suspicion, apprehension, or imagination. Otherwise, judges would be continuously vulnerable to frivolous attacks. State v. Medina, 193 Ariz. 504, 510, ¶ 12 (1999)(motion to voir dire trial judge does not remedy failure to file motion under Rule 10.1 or motion for new trial under Rule 24.1(c)(5)).  
i.
Mental competence. 

In addition to the presumption of impartiality, there is also a strong presumption that a duly appointed or elected judicial officer is mentally competent. As with a change of judge for cause under Rule 10.1, a party who has grounds to suspect judicial incompetence must raise the issue at the first opportunity and under the same timelines. Unfounded accusations and groundless speculations about judicial competence cannot be entertained as a matter of routine or as an excuse to embark on “fishing expeditions” into a judge's personal life. Nonetheless, the desire to preserve the dignity of judicial service cannot be used as a shield for judicial incompetence or as a barrier to legitimate inquiry into those topics. Balancing these competing factors, inquiry into a judge's competence, including pursuit of relevant information on the issue of competence, may be entertained, but only when a party meets a threshold requirement of showing evidence of incompetence, including some demonstration on the record of the result of such incompetence. In addition, the party challenging the judge's competence must show that the issue was raised with proper diligence. State v. McCall, 160 Ariz. 119, 130 (1989). See also Ariz. R. Crim. P. 19.5, Death, Illness or Other Incapacity of Judge, Infra. 
3. Rule 10.1(b) Procedure / Timeliness
b. Procedure. Within 10 days after discovery that grounds exist for change of judge, but not after commencement of a hearing or trial, a party may file a motion verified by affidavit of the moving party and alleging specifically the grounds for the change. Except for the commencement of a hearing or trial, no event occurring before the discovery shall constitute a waiver of rights to change of judge for cause. Allegations of interest or prejudice which prevent a fair and impartial hearing or trial may be preserved for appeal.
Under Rule 10.1(b), the moving party must allege specific facts supporting the allegation of bias or prejudice within an affidavit. State v. Curry, 187 Ariz. 623, 631 (App. 1996). “If the facts alleged would not warrant a reasonable person to question the judge’s biased nature, the request should be denied as a matter of law.” State v. Harwood, 110 Ariz. 375, 377 (1974), quoting State v. Neil, 102 Ariz. 110, 114 (1967). See also State v. Clabourne, 194 Ariz. 379, 389, ¶¶ 49- 51 (1999)(defendant not entitled to evidentiary hearing on motion for change of judge because motion unsupported by evidence).
Rule 10.1(b) also requires that the moving party file a motion for a new judge within ten days of discovering the grounds for a change of judge. State v. Smith, 203 Ariz. 75, 78-79, ¶ 11 (2002). This time limitation is not merely a “technical” argument but necessary for the “efficient and prompt determination of allegations of bias.”  State v. Mincey, 141 Ariz. 425, 443 (1984).  Failure to file a Rule 10.1 motion is itself a basis to reject an argument that the judge was improperly biased, regardless of its merits. State v. Ellison, 213 Ariz. 116, 128, ¶ 36 (2006). Rule 10.1(b) does not mean that a party is entitled to a continuance of any length after he files, or states his intention to file, a motion for change of judge for cause. State v. Myers, 117 Ariz. 79, 87 (1977).
Rule 10.1(b) further provides that the motion may not be filed “after commencement of a hearing or trial.” However, parties are not forever foreclosed from challenging the bias or prejudice of a trial judge once a hearing or trial has commenced. The issue is preserved for appeal if a party has made “[a]llegations of interest or prejudice which prevent a fair and impartial hearing or trial....” Rule 10.1(b). This phrase is interpreted as permitting a party to make either oral or written allegations after commencement of a hearing or trial but requiring the party to make allegations with the same degree of specificity as required by a timely-filed Rule 10.1(b) motion. A defendant may also raise a judge's bias or prejudice as a reason for filing a motion for new trial under Ariz. R. Crim. P. Rule  24.1(c)(5)
. State v. Rossi, 154 Ariz. 245, 248, n. 2 (1987); see also State v. Medina, 193 Ariz. 504, 509-510, ¶ 11 (1999)(defendant may move for new trial based on trial court’s lack of partiality). 
If a defendant fails to object on the basis of a trial judge's bias below by filing a written motion and affidavit setting forth specific grounds for the judge’s recusal, he forfeits review for all but fundamental, prejudicial error. State v. Curry, 187 Ariz. 623, 631 (App. 1996). A defendant may allege structural error on appeal without an underlying objection but the defendant must allege a type of bias that would implicate his due process rights, such as bias based on a direct, personal, substantial pecuniary interest. Other types of bias, such as personal bias or prejudice, are not a sufficient basis for imposing a constitutional requirement under the Due Process Clause. State v. Granados, 235 Ariz. 321, 325, ¶¶ 10-11 (App. 2014). 
States are allowed to impose more rigorous standards for judicial recusal than that required by due process. In Arizona, Rule 10.1(a) provides that defendants are entitled to a change of judge if “a fair and impartial hearing or trial cannot be had by reason of the interest or prejudice of the assigned judge.” A defendant who fails to object on the basis of judicial bias by filing a motion and affidavit pursuant to Rule 10.1 forfeits review for all but fundamental, prejudicial error. Granados at 325-326, ¶ 13 (defendant who alleged on appeal bias based on judicial rulings, and not bias based on constitutionally impermissible grounds, forfeited argument for all but fundamental, prejudicial error because he failed to file a motion pursuant to Rule 10.1 below).
4. Rule 10.1(c) – Hearing 
c. Hearing. Promptly after the filing of the motion, the presiding judge shall provide for a hearing on the matter before a judge other than the judge challenged. The hearing judge shall decide the issues by the preponderance of the evidence and following the hearing, shall return the matter to the presiding judge who shall as quickly as possible assign the action back to the original judge or make a new assignment, depending on the findings of the hearing judge. If a new assignment is to be made it shall be made in accordance with the provisions of this rule. 
A motion for change of judge for cause need not be referred to a different judge for a hearing unless it is filed before commencement of a hearing or trial; after such commencement, a defendant may still file the motion solely to preserve the issue for appeal. State v. Cruz, 137 Ariz. 541, 549 (1983). Further, even where timely filed before the commencement of a hearing or trial, Rule 10.1(c) does not require the presiding judge to hold a hearing when the motion fails to allege interest or prejudice on the part of the assigned judge.  State v. Eastlack, 180 Ariz. 243,254 (1994).  A presiding judge who is personally disqualified has no duty to recuse himself from selecting a judge to hear the case; the biases, if any, of the assigning judge is not imputed to the assigned judge. Id., citing State v. Watkins, 125 Ariz. 570 (1980)(presiding judge successfully challenged for cause may properly reassign the case to another judge). 
B. Rule 10.2, Change of Judge upon Request
a. Entitlement. In any criminal case, each side is entitled as a matter of right to a change of judge. Each case, whether single or consolidated, shall be treated as having only two sides; except that, whenever two or more parties on a side have adverse or hostile interests, the presiding judge or that judge's designee may allow additional changes of judge as a matter of right. Notwithstanding the foregoing provision, the right to a change of judge shall be inapplicable to Rule 32 petitions for post-conviction relief or remands for resentencing.

b. Procedure. A party may exercise his or her right to a change of judge by filing a pleading entitled “Notice of Change of Judge” signed by counsel, if any, stating the name of the judge to be changed. The notice shall also include an avowal that the request is made in good faith and not:

1. For the purpose of delay; 

2. To obtain a severance; 

3. To interfere with the reasonable case management practices of a judge; 

4. To remove a judge for reasons of race, gender or religious affiliation; 

5. For the purpose of using the rule against a particular judge in a blanket fashion by a prosecuting agency, defender group or law firm (State v. City Court of Tucson, 150 Ariz. 99, 722 P.2d 267 (1986)); 

6. To obtain a more convenient geographical location; or 

7. To obtain advantage or avoid disadvantage in connection with a plea bargain or at sentencing, except as permitted under Rule 17.4(g). 

The avowal shall be made in the attorney's capacity as an officer of the court.

c. Time for Filing. A notice of change of judge shall be filed within ten days after any of the following:

(1) Arraignment, if the case is assigned to a judge and the parties are given actual notice of such assignment at or prior to the arraignment; 

(2) Filing of the mandate from an Appellate Court with the clerk of the Superior Court; 

(3) In all other cases, actual notice to the requesting party of the assignment of the case to a judge. 

Notwithstanding the foregoing provision, if a new judge is assigned to a case fewer than ten (10) days before trial (inclusive of the date of assignment), a notice of change of judge shall be filed, with appropriate actual notice to the other party or parties, by 5:00 p.m. on the next business day following actual receipt of notice of the assignment, or by the start of trial, whichever occurs sooner.

d. At the time of the filing of a notice of change of judge, the parties shall inform the court in writing if they have agreed upon a judge or judges who are available and are willing to have the action assigned to that judge. An agreement of all parties upon such judge may be honored and, if so, shall preclude further changes of judge as a matter of right unless the agreed-upon judge becomes unavailable. If no judge has been agreed upon, then the presiding judge shall immediately reassign the action.

If a judge to whom the action has been assigned by agreement later becomes unavailable because of a change of calendar assignment, death, illness, or other legal incapacity, the parties shall be restored to their rights under this rule as they existed immediately before the assignment of the action to such judge.
Arizona is in the minority of states that permit peremptory changes of judge in criminal proceedings, and Arizona appellate courts have acknowledged and defended the mandatory, automatic nature of Rule 10.2. Bergeron ex rel. Perez v. O'Neil, 205 Ariz. 640, 647, ¶ 18 (App. 2003); see also Court Comment to 2004 Amendments. Rule 10.2 is applicable to all courts, record or non-record. Rule 10.2(a)(“In any criminal case…”); Cain v. City Court of City of Tucson, 135 Ariz. 96 (1983).  The right attaches whenever an action is assigned to a new judge, even when the case is reassigned after entry of a guilty plea. State v. Tackman, 183 Ariz. 236, 239 (App. 1994), citing State v. Barnes, 118 Ariz. 200, 202 (App.1978)(both parties entitled to impartial judge at any stage of proceeding; state's notice of change of judge upon reassignment of case after plea, but before sentencing, was timely). The State has the right, equal to the defendant's, to request a change of judge; thus, the brief time necessary to reassign the case to a new judge is excludable in speedy trial calculations. State v. Henry, 191 Ariz. 283, 285 (App. 1997).

1. Timeliness 
A court cannot disregard a timely notice of a change of judge. The request for peremptory change of judge must be filed within ten days of either the arraignment or the date on which the party receives actual notice of the judicial assignment. Godoy v. Hantman, 205 Ariz. 104, 106, ¶ 6 (2003).

Whether a party is entitled to a file a peremptory challenge following a subsequent indictment turns on whether it has taken place in the same criminal case or part of a new one. A party is not entitled to a change of judge under Rule 10.2 when a case is remanded for a new finding of probable cause but the case is not dismissed; a party is entitled to only  one peremptory challenge in a criminal case. "Arraignment" under Rule 10.2(C)(1) refers only to the first arraignment in the case. Woodington v. Superior Court, 2 CA-SA 16-0024, ¶¶ 10-12 (June 22, 2016). Compare, Godoy v. Hantman, 205 Ariz. 104, 106, ¶ 6 (2003)(where a case is dismissed after a remand for a new probably cause determination, a new indictment in a new proceeding begins a separate matter and thus the right to a peremptory change of judge applies as if no prior criminal action had been filed).
Under Rule 1.3(a), the ten-day rule is extended by five days when the United States mail is used to provide notice of judge assignment to the parties. State v. Keel, 137 Ariz. 532, 533 (App. 1983). While strict compliance with the 10-day time limit can be waived where a peremptory challenge is made diligently and as soon as practicable, intervening legal proceedings do not, in and of themselves, toll the time limits for filing a request for change of judge. State v. Poland, 144 Ariz. 388, 394-95 (1985)(state’s motion to dismiss charges after remand of conviction did not extend time for filing motion for peremptory change of judge where defendant did not act diligently to protect peremptory challenge rights after remand but instead filed motion 54 days after issuance of appellate mandate). Compare, Nevarez v. Superior Court of Cochise County, 151 Ariz. 472, 473 (App. 1986)(ten-day time period will be tolled for a party who is unrepresented by counsel during the ten-day period). A party who fails to exercise his peremptory right to a change of judge within the ten-day period provided by Rule 10.2(c) forfeits his right to a peremptory challenge. However, loss of the right to peremptory challenge in no way affects that party's right to a change of judge for cause under Rule 10.1.  Hill v. Hall ex rel. County of Yuma, 194 Ariz. 255, 257, ¶ 6 (App. 1999).

i.
Trial judge assigned less than 10 days before trial.

Rule 10.2(c) provides that if a new judge is assigned fewer than 10 days before trial, a peremptory notice of change of judge must be filed, with actual notice to other parties, by 5:00 p.m. on the next business day following actual receipt of notice of the assignment, or by the start of trial, whichever occurs sooner. In determining timeliness under Rule 10.2(c), proof of the fact of mailing of an order assigning trial judge will, absent contrary evidence, establish that delivery occurred. State v. Ingram, 2 CA-CR 2015-0148 (Div. 2, February 11, 2016)(fact that lawyer was out of office and did not see the order assigning trial judge until the following day did not excuse untimely filing of notice of change of judge). 
ii.
Review of order denying peremptory notice as untimely.

A challenge to a denial of a peremptory change of judge pursuant to Rule 10.2 is not reviewable by appeal and must be brought by special action. State v. Ingram, 2 CA-CR 2015-0148 (Div. 2, February 11, 2016)(observing that filing a petition for special action on the first day of trial is difficult but not impossible) 
2. “Blanket” use of rule by agencies vs. individual discretion.
Under Rule 10.2(b)(5), blanket use of Rule 10.2 against a particular judge does not constitute an abuse unless it is conducted by a “prosecuting agency, defender group or law firm.” A blanket challenge occurs when chief prosecutors or public defenders instruct their deputies to disqualify a certain disfavored judge in all criminal cases of a particular nature. Nothing in the rule prohibits individual attorneys who work for an agency or firm from exercising their individual discretion to repeatedly file Rule 10.2 notices naming a particular judge. Bergeron ex rel. Perez v. O'Neil, 205 Ariz. 640, 649, ¶ 26 (App. 2003). See also State v. Greenlee County Justice Court, 157 Ariz. 270, 274 (App. 1988)(prosecutors’ filing of peremptory challenges to justice of the peace in order to have case transferred to new judge was exercise of prosecutors' individual professional judgment and did not amount to improper attempt to influence judge in his judicial decisions so that challenges were not abuse of rule).
3. Judge may not demand a reason for change. 

A judge may not require attorneys to explain their reasons for having filed notices of change of judges in various criminal actions once they have avowed their notices were not filed for any improper purpose. In light of the clear language of Rule 10.2, its purpose, its history, and case law all reflecting a deliberate intent by the Arizona Supreme Court to retain a litigant's right to an automatic change of judge, there is no authority for a procedure that constructively amends the rule by conditioning the exercise of that right on a judicial inquiry into the litigant's reasons for seeking a change of judge. Bergeron ex rel. Perez v. O'Neil, 205 Ariz. 640, 646, ¶ 15 (App. 2003). Since Rule 10.2 makes disqualification automatic, it is not necessary to embarrass the judge by setting forth in detail the facts of bias, prejudice or interests which may disqualify him nor is it necessary for judge, litigant and attorney to become involved in an imbroglio which might result in everlasting bitterness between the attorney and the judge. The policy benefits of Rule 10.2 depend on a mechanism by which litigants may remove a judge without explaining their basis for doing so. Rule 10.2 was specifically designed to provide such a mechanism. For this reason, requiring attorneys to explain their basis for a change of judge undermines the very purpose of the rule and the chief mechanism by which it operates. Id. at 648, ¶ 23, see also Court Comment to 2004 Amendments.
4. Only one peremptory change of judge.
“Once a defendant has exercised one peremptory challenge, there are no more.”   Hill v. Hall ex rel. County of Yuma, 194 Ariz. 255, 258, ¶ 10 (App. 1999).  A defendant is not entitled to notice a judge when a case is remanded only for resentencing rather than for retrial. Rule 10.2(a); Nikont v. Hantman, 211 Ariz. 367, 369, ¶ 7 (App. 2005). However, if a case is dismissed and refiled, the rights of the parties under Rule 10.2 begin anew. Godoy v. Hantman, 205 Ariz. 104, 106 (2003). A party’s right to file a timely motion for change of judge cannot be abridged by a motion to consolidate with another case in which the right for peremptory change of judge has been exhausted. Farr v. Superior Court, 114 Ariz. 485, 487 (1977). 
5. Rule 17.4(g), Change of Judge Following Rejection of Plea Agreement
Rule 17.4(g) provides: “If a plea is withdrawn after submission of the presentence report, the judge, upon request of the defendant, shall disqualify himself or herself, but no additional disqualification of judges under the rule shall be permitted.” 
A defendant may not request an additional change of judge under Rule 10.2 if he has already exercised a peremptory challenge under Rule 17.4(g). Rule 17.4(g) does not provide a change of judge for cause, but rather gives a defendant the opportunity for a peremptory change of judge which would otherwise be unavailable to him because of the expiration of the time limits of Rule 10.2 and because of his participation in the change of plea proceeding. Thus, a motion for, or notice of, change of judge under Rule 17.4(g) effectively functions like, and is subject to, the same requirements as a Rule 10.2 notice, except that Rule 17.4(g) provides a different triggering event for the availability of the notice. Reed v. Burke, 219 Ariz. 447, 449, ¶ 8 (App. 2008), citing Fiveash v. Superior Court, 156 Ariz. 422, 425 (App.1988).
A defendant may exercise only one peremptory challenge of a judge by way of either Rule 10.2 or Rule 17.4(g). These two rules complement each other; Rule 17.4(g) extends the opportunity provided under Rule 10.2(b) to request an automatic change of judge once the time period has passed allowing for such a request under Rule 10.2 because of the potential prejudice of failed plea negotiations. The purpose of Rule 17.4(g) is limited to extending to the defendant the opportunity to move for an automatic change of judge once the time period has passed allowing for such a request under Rule 10.2. Reed v. Burke, 219 Ariz. 447, 449, ¶ 9 (App. 2008), citing Hill v. Hall ex rel. County of Yuma, 194 Ariz. 255, 257-258, ¶¶ 7-10 (App.1999). Therefore, a notice permitted under 17.4(g) is subject to all the applicable limitations of a notice under Rule 10.2, including the ten-day deadline for filing such a notice once the triggering event has occurred. Reed v. Burke, 219 Ariz. 447, 449, ¶ 10 (App. 2008).
In construing Rule 17.4(g), strict construction is applied to safeguard the judiciary from frivolous attacks upon its dignity and integrity, ensure the orderly operation of the judicial system, and recognize the potential for abuse of the peremptory challenge. Therefore, the rule should not be construed in a way that would expand the availability of peremptory changes of judge. Lopez v. Kearney ex rel. County of Pima, 222 Ariz. 133, 136, ¶ 11 (App. 2009)(Rule 17.4(g)'s reference to “submission of the presentence report,” does not encompass judge's previous review of presentence report submitted for  sentencing on unrelated conviction in separate case over which the same judge had presided). See also Scarborough v. Superior Court, 181 Ariz. 283, 287 (App. 1995)(Rule 17.4(g) does not apply where court is exposed to victim's statements at change of plea of hearing that are influential in court's decision to reject plea but no presentence report was submitted to trial judge).
C. Rule 10.4, Waiver and Renewal

a. Waiver. A party loses the right under Rule 10.2 to a change of judge when the party participates before that judge in any contested matter in the case, an omnibus hearing, any pretrial hearing, a proceeding under Rule 17, or the commencement of trial. A party loses the right under Rules 10.1 and 10.3 when the party allows a proceeding to commence or continue without objection after learning of the cause for challenge.
b. Renewal. When an action is remanded by an Appellate Court for a new trial on one or more offenses charged in the indictment or information, all rights to change of judge or place of trial are renewed, and no event connected with the first trial shall constitute a waiver.
COMMENT: 
The rights to change of judge without cause are waived by commencement of proceedings before the judge, whether or not new grounds for challenge, not amounting to cause under Rules 10.1 or 10.3, later arise. The right to challenge for cause is waived only by knowing relinquishment; a party will not be allowed, however, to let a proceeding continue in the hope of prevailing, and then assert a challenge for cause if he loses. 
1. Waiver

Under Rule 10.4(a), a party waives his rights to a change of judge under Rule 10.2 if he participates without objection in any contested matter in the case before the challenged judge. State v. Carver, 160 Ariz. 167, 171-72 (1989)(defense counsel waived right to file peremptory challenge for a change of judge on basis of improper communications to judge when defense counsel allowed trial to commence without filing formal motion, even if counsel's discussion with judge in chambers concerning communication was an informal motion). A judge's ruling on a motion to remand for a new determination of probable cause under Rule 12.9 after hearing constitutes a court determination after a contested proceeding. Woodington v. Superior Court, 2 CA-SA 16-0024, ¶ 15  (June 22, 2016). See also State v. Poland, 144 Ariz. 388, 395 (1985)(where defendant participated in hearing as to whether dismissal requested by prosecution would be with or without prejudice he waived right to peremptory challenge of judge); compare, City of Sierra Vista v. Cochise Enterprises, Inc., 128 Ariz. 467 (App.1979)(hearing on stipulated and therefore uncontested motion to dismiss with prejudice did not result in a waiver).
However, a waiver is a voluntary relinquishing of a known right; before one can be said to have waived the right to a change of judge, he must first have had an opportunity to exercise it. Thus, a defendant's participation in a contested release-conditions hearing before a judge who was not assigned to his case does not constitute a waiver of his right to peremptory change of that same judge after the judge is assigned to his case. The term “that judge” in Rule 10.4(a) means the judge who was assigned to the case for purposes of Rule 10.2 at the time of the contested hearing. Medders v. Conlogue,  208 Ariz. 75, 77-78, ¶¶ 8-10 (App. 2004)(judicial assignment arising from general administrative procedure allowing one division to hear minor matters in another division not “for purposes of Rule 10.2”). “For purposes of Rule 10.2” applies to not only to the trial judge, but to a judge assigned by the trial judge to make a final determination of a specific legal question separately from the rest of the case which is not subject to review by the trial court. Bolding v. Hantman,  214 Ariz. 96, 100, ¶ 15 (App. 2006)(defendant entitled to notice judge appointed by trial judge to determine whether defendant's appointed public defender should be disqualified).
2. Renewal

Rule 10.2(c)(2) provides a triggering event that may permit a peremptory notice – if not already exercised – based on the filing of the mandate from an Appellate Court with the clerk of the Superior Court. This triggering event is limited by Rule 10.4(b), providing that when an action is remanded by an Appellate Court for a new trial,” the right to a change of judge is renewed. Reed v. Burke, 219 Ariz. 447, 450-451, ¶ 17 (App. 2008). This is sole ground for renewal of the right to a peremptory challenge. Woodington v. Superior Court, 2 CA-SA 16-0024, ¶ 15 (June 22, 2016). See also Nikont v. Hantman,  211 Ariz. 367 (App. 2005)(defendant did not receive renewed right to a change of judge in underlying criminal proceedings after Court of Appeals remanded her case for resentencing rather than new trial). 
An “action” remanded for a new trial is not a new case. When an action is remanded for a new trial, the right renewed by Rule 10.4(b) is the right to “a change of judge” established by Rule 10.2(a). State ex rel. Thomas v. Gordon, 213 Ariz. 499, 502, ¶ 13, 15 (.App. 2006). But “one” really means “one,” and that is all a party is entitled to – one peremptory challenge in the life of a criminal case. State ex rel. Thomas v. Gordon, 213 Ariz. 499, 504, ¶ 28 (App. 2006)(prosecutor that exercised right to a peremptory change of judge before appeal was not entitled after appeal and remand to request another change of judge). 
D. Rule 10.5, Transfer to Another Judge or County 


Rule 10.5 provides:

a. Designation of New Judge. After a request under Rule 10.2 has been filed or a motion under Rules 10.1 or 10.3 granted, the case shall be transferred immediately to the presiding judge who shall reassign the case to a new judge. No further change of judge under Rule 10.2 shall be permitted to the party making such a request. If there are multiple defendants, notice of change of judge by one or more defendants pursuant to Rules 10.1 or 10.2 does not require a change of judge as to the other defendants, even though such notice of change of judge may result in severance for trial purposes. 
b. Proceedings on Transfer. When a transfer is ordered, the judge or clerk shall transmit to the new judge all papers in the proceeding. In addition, if the case is transferred to another county, the clerk shall transmit to the clerk of the court to which the proceedings are transferred all papers in the proceeding, any evidence in the clerk’s custody, and any appearance bond or security taken, and the sheriff shall transfer custody of the defendant, if in custody, to the sheriff of the county to which the proceeding is transferred. The file shall retain the case number and designation of the originating county.
Once a party has requested a change of judge or a change of venue, the case then falls under the procedural requirements of Rule 10.5, Ariz. R. Crim. P.  Rule 10.5 mandates that once the notice of change of judge is filed, the case must be “immediately” transferred to the presiding judge
 for reassignment.  Once the notice has been filed, the challenged judge may not proceed further in the action, except to make temporary orders as are necessary in the interest of justice while the action is being transferred by the presiding judge. See State v. City Court of City of Tucson, 150 Ariz. 99, 102 (1986). 
An original trial judge does not have to be disqualified nor even subject to disqualification in order for another judge, even one in another county, to be substituted for the original trial judge. Bellamack v. State, 37 Ariz. 344, 350 (1930), citing, now, Ariz. Const. art. 6, § 19 (“A judge of the superior court shall serve in another county at the direction of the chief justice of the supreme court or may serve in another county at the request of the presiding judge of the superior court thereof.”) When a case is transferred to another judge, all documents and other related items are to be transferred to the newly assigned judge.  Ariz. R. Crim. P. 10.5(b).  This does not mean that the transfer of inaccurate documents gives rise to a sustainable appeal. Roberts v. State, 17 Ariz. 159, 161 (1915)(erroneous transfer of indictment with inaccurate date of offense harmless error). 
Additionally, when a presiding judge transfers or reassigns a case to a different county or different judge, this action is a “non-discretionary, ministerial duty” and does not “amount to such appearance of impropriety as requires disqualification.” State v. Watkins, 125 Ariz. 570, 575 (1980)(judge disqualified for cause in probation revocation proceeding who later became presiding judge is compelled to act as the presiding judge in reassigning the case). See also State v. Eastlack, 180 Ariz. 243, 254 (1994)( even if presiding judge was personally disqualified, he had no duty to recuse himself from selecting judge to hear case; biases, if any, of assigning judge are not imputed to the assigned judge); State v. Techy, 135 Ariz. 81, 84 (App. 1982)(since the other two judges in county had been disqualified when presiding judge was noticed, a new judge had to be assigned and it was the responsibility of presiding judge to do so; whether or not the file remained in the county of no significance, the case should have been reassigned and proceeded from there).
A county's justice courts are a unitary court with different precincts, and thus, the sole justice of the peace in one precinct is not deemed to be a presiding justice of the peace, for purposes of Rule 10.5; rather, the countywide presiding justice was responsible for reassigning the case. Characterizing each justice-of-the-peace precinct as a separate court and concluding that each justice of the peace, elected by precinct, is a presiding judge under the rule would thwart the general intent of Rules 10.5(a) and 10.6, namely, that a pre-empted judge not choose his or her successor for the case. Thus, for purposes of Rules 10.2, 10.5(a), and 10.6, the “presiding judge” in any county with two or more justice courts is the presiding justice of the peace of that county. Hornbeck v. Lusk,  217 Ariz. 581, 585, ¶¶ 10, 14 (App. 2008).

Where a case is assigned to an out-of-county judge, there are two procedures that may be followed. First, the matter may be transferred pursuant to Rule 10.5(a) to the out-of-county judge sitting as a visiting judge in the county where the case originated. In such case, pleadings will be filed in the office of the clerk of the original county superior court. Second, the matter may be transferred to the other county pursuant to Rule 10.5(b). In such instance, the papers are filed in the office of the new county superior court. State v. Grange, 130 Ariz. 250, 251 (1981).
E. Rule 10.6, Duty of Judge Upon Filing of Motion under Rule 10.1 or 10.2
Rule 10.6 provides:

When a motion or request for a change of judge is timely filed under this rule, the judge shall proceed no further in the action, except to make such temporary orders as may be necessary in the interest of justice before the action can be transferred to the presiding judge or the presiding judge’s designee. However, if the named judge is the presiding judge, that judge shall continue to perform functions of the presiding judge. 

A presiding judge who was previously removed from the case does not have the authority to rule on a subsequent motion under Rule 10.1 or 10.2 challenging a different judge. Nordstrom v. Leonardo, 214 Ariz. 545, 548, ¶ 9 (App. 2007). The last sentence of Rule 10.6 only applies when the presiding judge was the named judge in the request for change of judge. Id. at 548, ¶ 13. The language of Rule 10.6 neither authorizes a presiding judge who was previously removed from a case to rule on the merits of a subsequent motion nor negates the prohibition against him proceeding further in the action. In such situations, the presiding judge should refer the motion to another judge for determination.  Id. at 549, ¶ 14.
A county's justice courts are a unitary court with different precincts, and thus, the sole justice of the peace in one precinct is not deemed to be a presiding justice of the peace, for purposes of Rule 10.5; rather, the countywide presiding justice was responsible for reassigning the case. Characterizing each justice-of-the-peace precinct as a separate court and concluding that each justice of the peace, elected by precinct, is a presiding judge under the rule would thwart the general intent of Rules 10.5(a) and 10.6, namely, that a pre-empted judge not choose his or her successor for the case. Thus, for purposes of Rules 10.2, 10.5(a), and 10.6, the “presiding judge” in any county with two or more justice courts is the presiding justice of the peace of that county. Hornbeck v. Lusk,  217 Ariz. 581, 585, ¶¶ 10, 14 (App. 2008).
F. Rule 19.5, Trial Judge  Incapacitated: 

The procedure for dealing with a situation in which a judge presiding over a trial can no longer continue to do so because of death, illness, or other incapacity is set forth in Rule 19.5, Ariz. R. Crim. P.: 
If the judge before whom a trial or other criminal proceeding is pending dies, becomes ill, or in any other way becomes incapacitated, any other judge of the same court may take the judge's place. If no other judge is available, the clerk, sheriff, or bailiff shall recess the court and notify the Chief Justice of the Supreme Court, who shall continue the trial until he or she appoints another judge to resume the proceedings. If, in the opinion of the new judge, after a review of the record, the continuation of the proceeding would be prejudicial/ to either the state or a defendant, the judge shall order a new trial or proceeding.
COMMENT:
The substitute judge need not be another trial judge; he may serve on the court of appeals or be a judge pro tempore. The court reporter need not transcribe his notes if the new judge has an alternative method of reviewing the record. 

G. Juvenile Rule 2, Change of Judge or Commissioner
Any reference made to a “judge” shall also mean “commissioner”.
A. Change of Judge for Cause.
1. Grounds. In any juvenile case prior to the commencement of a hearing, any party shall be entitled to a change of judge if a fair and impartial hearing cannot be had by reason of the interest or prejudice of the assigned judge. 

2. Procedure. Within five (5) days after discovery that grounds exist for change of judge, a party may file a motion verified by affidavit of the moving party, alleging specific grounds for the change. Copies shall be furnished to the parties and the presiding judge. No event occurring before the discovery shall constitute a waiver of the right to a change of judge for cause. Allegations of interest or prejudice which prevent a fair and impartial hearing may be preserved for appeal. 

3. Hearing. Promptly after the filing of the motion, the presiding judge shall set a hearing on the matter before a judge other than the judge being challenged. The hearing judge shall decide the issues by a preponderance of the evidence and following the hearing, shall return the matter to the presiding judge who shall as quickly as possible assign the action back to the original judge or make a new assignment, depending on the findings of the hearing Judge. If the named judge is the only judge in the county where the action is pending, that judge shall also perform the functions of the presiding judge. If the named judge is also the presiding judge, the functions of the presiding judge shall be performed by the judge designated by standing order of the presiding judge. 

4. Waiver. A party loses the right to change of judge for cause when the party allows a proceeding to commence or continue without objection after learning of the cause for challenge. 

B. Change of Judge upon Request.
1. Grounds. Any party shall be entitled to request a change of judge as a matter of right. 

2. Procedure. A party may exercise his or her right to a change of judge by making a request in open court on the record or by filing a pleading entitled “Notice of Change of Judge” signed by counsel, if any, stating the name of the judge to be changed. A notice of change of judge shall be filed within five (5) days after notice to the requesting party of the assignment of the case to a judge. In the case of a reversal of a judgment or order by an appellate court, a notice of change of judge shall be filed within ten (10) days after the filing of the mandate from an appellate court with the clerk of the court. 

3. Waiver. A party loses the right to a change of judge upon request when the party participates before that judge in any contested matter or hearing. Such waiver shall apply to all successive petitions or supplemental petitions filed with respect to the same juvenile or, in the case of a dependency action, the same minor or any other minor known to have at least one biological or adoptive parent in common with such minor, and to all proceedings after remand by an appellate court. 

C. Duty of Judge. When a notice or an affidavit for change of judge is timely filed, the judge named in the notice or affidavit shall proceed no further in the action except to make such temporary orders as may be absolutely necessary to prevent harm to the child before the action can be transferred to another judge.

D. Remand by Appellate Court. When an action is remanded by an appellate court for a new hearing or proceeding, all rights to change of judge exist as set forth in this rule unless the matter is reassigned to the original judge.

Under Juvenile Rule 2, the time for filing a change of judge begins with notice to a party that the case has been assigned to a particular judge, and the right is waived if the party fails to file the change within five days of that notice. Denise S. v. Corsaro, 213 Ariz. 369, 370, ¶ 4 (App. 2006). Although the language in Juvenile Rule 2(B)(2) “signed by counsel, if any” permits a juvenile to waive the right to counsel and file a notice of change of judge personally, the juvenile must first waive counsel. Id. at 371, ¶ 8. A juvenile has a right to counsel in proceedings that may result in detention, A.R.S. § 8-221(A), Juvenile Rule 10(A), and the juvenile court must advise a juvenile of the right to counsel at the advisory hearing. Juvenile Rule 28(C)(1). Under Juvenile Rule 10(D), a juvenile may waive counsel if the court finds that the waiver is knowingly, intelligently and voluntarily given in light of the juvenile’s age, education, and apparent maturity. A juvenile cannot personally file a notice of change of judge unless he or she first waived his or her right to counsel. Thus, the time period in Juvenile Rule 2(B)(2) does not begin to run unless these requirements have been met. Denise S. v. Corsaro,  213 Ariz. 369, 371, ¶ 9 (App. 2006). 
The right to a change of judge is a well-established right that requires an opportunity to exercise it. Denise S. v. Corsaro,  213 Ariz. 369, 372, ¶ 16 (App. 2006). Juveniles must have actual notice of the name of the judge to whom the case is assigned.  Simply being served copy of the delinquency petition and citation to appear is insufficient notice because these documents did not inform the juveniles of the judge assigned to their cases or give them an opportunity to exercise their right to a change of judge pursuant to Rule 2(B), and no determination of their right to counsel had been made under Rules 10 and 28. Id. at 373, ¶ 17.
II. CHANGE OF VENUE
A. Rule 10.3, Change of the Place of  Trial 
a. Grounds. In any criminal case, the state or any defendant shall be entitled to a change of the place of trial to another county, if a fair and impartial trial cannot be had for any reason other than the interest or prejudice of the trial judge.

b. Prejudicial Pretrial Publicity. Whenever the grounds for change of place of trial are based on pretrial publicity, the moving party shall be required to prove that the dissemination of the prejudicial material will probably result in the party being deprived of a fair trial.

c. Procedure. A motion for change of place of trial shall be made prior to trial, and, in Superior Court, at or before the omnibus hearing.
This section applies to non-record courts as well as courts of record. Comment, Rule 10.3(a). 
Rule 10.3 requires that the motion be made before trial or at the omnibus hearing. The failure to object to venue before trial waives the issue on appeal. State v. Girdler, 138 Ariz. 482, 490 (1983).
1. Pretrial publicity.

When seeking a change of venue on the basis of pretrial publicity, Rule 10.3(b) requires the moving party to “prove that the dissemination of the prejudicial material will probably result in the party being deprived of a fair trial.” The court must thus determine whether, under the totality of the circumstances, the publicity attendant to the trial was so pervasive that it caused the proceedings to be fundamentally unfair. This analysis involves two inquiries: (1) did the publicity pervade the court proceedings to the extent that prejudice can be presumed?; if not, then (2) did defendant show actual prejudice among members of the jury? State v. Bigger, 227 Ariz. 196, 200, ¶ 8 (App. 2011), citing State v. Cruz, 218 Ariz. 149, 156-57 ¶¶ 13, 14 (2008).
The burden of establishing a presumption of prejudice is very heavy. For a court to presume prejudice, the publicity must be so unfair, so prejudicial, and so pervasive the court cannot give any credibility to the jurors’ answers during voir dire. Media coverage must be so extensive or outrageous that it permeated the proceedings or created a “carnival-like” atmosphere. Or, the publicity must be so outrageous that it turned the trial into a mockery of justice or a mere formality. The mere exposure of jurors to publicity resulting in knowledge of the case will not create a presumption of prejudice when jurors can set aside acquired information and render a verdict based on the evidence. A court will consider the effect of pretrial publicity and not merely its quantity. Courts are reluctant to presume prejudice if publicity was primarily factual and non-inflammatory or if the publicity did not occur close in time to the trial. Bigger at 200 ¶¶ 10-11 (no prejudice presumed despite extensive press coverage where much of the press coverage did not mention defendant by name, most of the press coverage was factual in nature and not inflammatory, and the trial court made substantial efforts to ensure that a fair and unbiased jury was seated). 
See also State v. Payne, 233 Ariz. 484, 499-500, ¶ 29 (2013)(despite substantial media coverage, including reports with prejudicial information such as defendant’s criminal history, allegations that he victimized the codefendant, graphic descriptions of the victim’s remains and comments proclaiming his guilt and advocating extra-judicial punishment, no prejudice presumed where most of the coverage appeared more than a year before trial, contained facts later substantiated by evidence at trial, and repeated a basic description of the crime that mirrored indictment allegations, and where court exercised discretion and gave instructions to prevent potentially harmful coverage from infecting the venire); State v. Cruz, 218 Ariz. 149 (2008)(prejudice not presumed where most coverage accurate and occurred more than year before trial); State v. Davolt, 207 Ariz. 191, 205, ¶¶ 47, 48 (2004)(media coverage not presumptively prejudicial where most newspaper articles and radio reports in the area were generated at time of crime and were factual in nature, and articles and reports that mentioned a possible connection between defendant and a double homicide in California expressly stated any connection was unproven and tenuous and were published more than 15 months before trial); State v. Blakley, 204 Ariz. 429, 434 ¶ 15 (2003)(prejudice not presumed where no evidence that inflammatory language in articles affected proceedings and most coverage occurred near time of crime or pretrial stages).
If prejudice cannot be presumed, a defendant instead must show the pretrial publicity was actually prejudicial and likely deprived him of a fair trial. State v. Bigger, 227 Ariz. 196, 202, ¶ 20 (App. 2011). Actual prejudice is established by showing that sitting jurors formed preconceived notions concerning the defendant’s guilt. Mere knowledge of or opinions about the case do not disqualify a juror who can set them aside and decide based on the evidence presented at trial. State v. Payne, 233 Ariz. 484, 500, ¶ 31 (2013)(no actual prejudice among sitting jurors where seven of twelve reported exposure to media reports, five of seven reported very little exposure and all seven assured court they could disregard it; and, court directed jurors to remain on one floor to avoid media and witnesses, and although spectator allegedly stated, in a hallway with no jurors present, that defendant was a “monster” who should “fry,” defendant did not connect this isolated event to actual prejudice or bias of any jury member); Bigger, 227 Ariz. at 202-203 ¶ 21 (no actual prejudice due to pretrial publicity where no seated juror on voir dire admitting having formed an opinion on defendant's guilt or innocence, and most seated jurors had only vague recollections and did not recall specifically defendant's involvement); State v. Cruz, 218 Ariz. 149, 205, ¶ 22 (2008)(pretrial publicity of police officer's death in the line of duty was not actually prejudicial where voir dire of the jury pool was extensive, lasting seven days and including individual questioning by counsel of each prospective juror, as to weed out potentially biased juror); State v. Davolt, 207 Ariz. 191, 207, ¶ 50 (2004)(no actual prejudice court struck all prospective jurors who stated they had formed preconceived notions about the case or did not believe they could be fair and impartial, and all members of the final jury pool affirmed they could be fair and impartial). 
B.
A.R.S. § 13-109, Place of Trial  (Venue)

A.R.S. § 13-109 provides:
A. Criminal prosecutions shall be tried in the county in which conduct constituting any element of the offense or a result of such conduct occurred, unless otherwise provided by law.

B. The following special provisions apply:

1. If conduct constituting an element of an offense or a result constituting an element of an offense occurs in two or more counties, trial of the offense may be held in any of the counties concerned; or

2. A person who in one county solicits, aids, abets or attempts to aid another in the planning or commission of an offense in another county may be tried for the offense in either county; or

3. If an offense is committed in or upon any railroad, train, automobile, aircraft, vessel or other conveyance in transit and it cannot readily be determined in which county the offense was committed, trial of the offense may be held in any county through or over which the conveyance passed; or

4. If the cause of death is inflicted in one county and death ensues in another county, trial of the offense may be held in either county. If the cause of death is inflicted in one county and death ensues out of the state, trial of the offense shall be in the county where the cause was inflicted. If the body of a homicide victim is found in a county, it is presumed that the cause of death was inflicted in that county; or

5. If an offense is committed on the boundary of two or more counties or within one mile of such boundary, trial of the offense may be held in any of the counties concerned; or

6. A person who obtains property unlawfully may be tried in any county in which such person exerts control over the property; or

7. A person who commits a preparatory offense may be tried in any county in which any act that is an element of the offense, including the agreement in conspiracy, is committed.

B. If an offense has been committed within the state and it cannot readily be determined within which county or counties the commission took place, trial may be held in the county in which the defendant resides or, if the defendant has no fixed residence, in the county in which the defendant is apprehended or to which the defendant is extradited.
A criminal defendant has the right to “trial by an impartial jury of the county in which the offense is alleged to have been committed.” Ariz. Const. art. 2, § 24. Proof of venue need only be by a preponderance of the evidence, and may be proven by circumstantial evidence. State v. Mohr, 150 Ariz. 564, 566-567 (App. 1986). Failure to object to venue before trial waives the issue on appeal. State v. Girdler, 138 Ariz. 482, 490 (1983).
“Conduct” is defined as an act, a voluntary bodily movement, accompanied by the requisite intent. A.R.S. § 13–105(2) and (6). The element of the offense that supports a finding of proper venue must be an “act” and not merely a mental state. State v. Comer, 165 Ariz. 413, 423, (1990)(in sexual abuse and sexual assault prosecution, venue was proper in county in which defendant kidnapped victim and in which he committed acts demonstrating his intent, such as earlier sexual assaults and sexual abuse of victim; trial on those counts was not required to be held in different county in which other elements of those offenses occurred). See also State v. Flores, 195 Ariz. 199, 205-206, ¶ 28 (App. 1999)(where defendants consented to travel with marijuana from Coconino County into Navajo County, venue was proper in either county); compare State v. Agnew, 132 Ariz. 567, 579-80 (App.1982)(“We have found no authority holding that where venue is established for co-defendants or for counts that are otherwise properly joined, venue is ‘boot strapped’ for a crime that otherwise must be charged in another jurisdiction.”).
C. A.R.S. § 13-108, territorial jurisdiction – state

A.R.S. § 13-108 provides: 
A. This state has jurisdiction over an offense that a person commits by his own conduct or the conduct of another for which such person is legally accountable if:

1. Conduct constituting any element of the offense or a result of such conduct occurs within this state; or

2. The conduct outside this state constitutes an attempt or conspiracy to commit an offense within this state and an act in furtherance of the attempt or conspiracy occurs within this state; or

3. The conduct within this state constitutes an attempt, solicitation, conspiracy or facilitation to commit or establishes criminal accountability for the commission of an offense in another jurisdiction that is also an offense under the law of this state; or

4. The offense consists of an omission to perform a duty imposed by the law of this state regardless of the location of the defendant at the time of the offense; or

5. The offense is a violation of a statute of this state that prohibits conduct outside the state.

B. When the offense involves a homicide, either the death of the victim or the bodily impact causing death constitutes a result within the meaning of subsection A, paragraph 1. If the body of a homicide victim is found in this state it is presumed that the result occurred in this state.

C. This state includes the land and water and the air space above the land and water.
 
Unlike venue, subject matter jurisdiction can neither be waived nor conferred by agreement. State v. Yegan,  223 Ariz. 213, 215, ¶ 6 (App. 2009). Venue and subject matter jurisdiction are different; venue is a question of whether the trial court exercises jurisdiction in the proper locality. Under art. 2, § 24, the Arizona Constitution requires that the court's jurisdiction be invoked in the county where the crime occurred, but such venue may be waived or changed. Subject matter jurisdiction, on the other hand, may not be waived or changed. Venue and sovereign jurisdiction therefore are governed by different policy considerations. State v. Willoughby, 181 Ariz. 530, 538, n. 7 (1995). 
In the very rare case in which jurisdiction is legitimately in issue because of contradicting jurisdictional facts, Arizona's territorial jurisdiction must be established beyond a reasonable doubt by the jury. But jurisdiction is not same as with elements of the offense; if the jurisdictional facts are undisputed, as in almost all cases, the court may decide the issue. State v. Willoughby,  181 Ariz. 530, 538 (1995)(absent evidence acts of premeditation might have taken place outside Arizona, issue of whether Arizona had jurisdiction to try defendant for murder committed in Mexico was for trial judge). Compare, State v. Fischer,  219 Ariz. 408, 419, ¶ 42 (App. 2008)(evidence sufficient to find beyond a reasonable doubt that defendant committed sexual conduct with a minor in Arizona where  jury could infer that Defendant took minor as one of his plural wives and that they lived together in his home in Arizona where his construction company was located during the period in which she became pregnant; this evidence gives rise to reasonable inference that act of sexual intercourse occurred in Arizona). 
Arizona's extra-territorial jurisdiction statute accomplishes the purpose of Ariz. Const. art. 2, § 24; it gives Arizona the power to prosecute and punish those who engage in criminal conduct within Arizona's territory, whether or not the crime was fully completed here. State v. Willoughby, 181 Ariz. 530, 543 (1995). Further, the legislature's adoption of A.R.S. § 13–108(A)(1) is an “expression of intent to exercise jurisdiction over a crime, wherever committed, when the ‘effect’ or ‘result’ of such crime occurs in Arizona.” State v. Flores, 218 Ariz. 407, 414, ¶ 17 (App.2008). A.R.S. § 13-108 has generally been given broad interpretation, granting Arizona jurisdiction over criminal offenses to the full extent permitted by federal and international law. Accordingly, the result of a person's conduct may still subject one to prosecution, even if the result is not an element of the offense. Arizona has subject matter jurisdiction over crimes committed in another state if the result of such criminal activity has a substantial effect within Arizona. State v. Yegan,  223 Ariz. 213, 216, ¶¶  9, 10 (App. 2009)(court had subject matter jurisdiction over defendant charged with luring a minor for sexual exploitation even though the crimes were technically completed while defendant was in California; defendant’s conduct demonstrated he unlawfully solicited a minor with knowledge his intended victim was connected to Arizona, he repeatedly stated his desire to visit victim in Arizona, expressed his fear over police discovering relationship, and intended results and consequences of internet communications were to participate in prohibited sexual activity in Arizona with a minor). 
See also State v. Flores, 218 Ariz. 407 (App. 2008)(state had subject matter jurisdiction over offense of solicitation to commit human smuggling committed by defendant, a Mexican citizen, in Mexico, where the result of the crime was defendant's illegal entry into and unlawful presence and transportation within the State, and crime had a substantial effect in the state, was clearly directed against the security of the state, and had a potentially adverse effect upon the security or governmental functions of the state); compare, State v. Miller,  157 Ariz. 129 (App. 1988)(nonresident’s failure to return property stolen in Arizona, which nonresident received in out-of-state transaction, was not omission of performance of “duty imposed by the law” such as would support exercise of criminal jurisdiction by Arizona court). 
1. Indian Reservations
In Arizona, the general rule is that the state has subject matter jurisdiction to prosecute crimes committed within its territorial borders as set forth in A.R.S. § 13-108. As an exception to that general rule, however, the Indian Country Crimes Act, 18 U.S.C. §§ 1152, 1153, preempts state court jurisdiction over a criminal prosecution when a criminal offense involving an Indian occurs on Indian land. If the defendant or the victim is an Indian and the crime was committed within Indian country, as defined by federal statute, then the state superior court has no subject matter jurisdiction to try the defendant for the offense. The state must meet the initial burden of proving that the offense occurred within this Arizona; this element is part of the jurisdictional foundation for prosecution by an Arizona court. But the defendant then has the burden of proving facts that would establish an exception to the state court's jurisdiction under the Indian Country Crimes Act. State v. Verdugo, 183 Ariz. 135, 137, 138 (App. 1995)(where crime occurred on Indian reservation but defendant failed to allege Indian status of himself or victim, state had no burden to come forward with affirmative evidence of defendant’s and victim’s non-Indian status to establish state court’s jurisdiction, nor did trial court or appellate court have duty to search for evidence of membership status of defendant or victim); see also State v. St. Francis, 151 Vt. 384, 563 A.2d 249, 253 (1989) (defendants bear the burden of proving they are Indians by a preponderance of the evidence). 

The Indian Country Crimes Act was intended to bestow exclusive preemptive jurisdiction on the federal courts only when the crime occurs on a federal enclave and when no elements of the crime occur outside that enclave. Where some elements occur outside that enclave, both the United States and the State of Arizona have jurisdiction and the state jurisdiction is not preempted. State v. Robles , 183 Ariz. 170, 174 (App. 1995)(state and federal courts had concurrent jurisdiction over Indian charged with conspiracy to commit murder, where conspiracy occurred off reservation and actual murder occurred on reservation).
D. A.R.S. § 13-113, conviction or acquittal in one county as bar to prosecution in another

A.R.S. § 13-113 provides, “Where a person may be tried for an offense in two or more counties, a conviction or acquittal of the offense in one county shall be a bar to a prosecution for the same offense in another county.”  



� Rule 24.1(c)(5): “For any other reason not due to the defendant’s own fault the defendant has not received a fair and impartial trial or capital sentencing.” 





� Ariz. Const. art. 6 § 11 provides: there shall be in each county a presiding judge of the superior court. In each county in which there are two or more judges, the supreme court shall appoint one of such judges presiding judge. Presiding judges shall exercise administrative supervision over the superior court and judges thereof in their counties, and shall have such other duties as may be provided by law or by rules of the supreme court. 
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