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I.
INTRODUCTION 
The double jeopardy clause provides that no person shall "be subject for the same offence to be twice put in jeopardy of life or limb." U.S.C.A., Const. Amend. V. The double jeopardy clause applies to the states through the Fourteenth Amendment. Benton v. Maryland, 395 U.S. 784, 794 (1969). Similarly, Ariz. Const. Article 2, § 10 provides that "[n]o person shall be . . . twice put in jeopardy for the same offense." Because the double jeopardy provisions in the federal and Arizona constitutions do not significantly differ, the same standard generally is used to analyze both provisions. State v. McPherson, 228 Ariz. 557, 559, ¶ 5 (App. 2012). Additionally, A.R.S. § 13-111 provides:

When the defendant is convicted or acquitted, or has once been placed in jeopardy upon an indictment or information, the conviction, acquittal or jeopardy is a bar to another indictment or information for the offense charged in either, or for an attempt to commit the offense, or for any offense necessarily included therein, of which he might have been convicted under the indictment or information.
See also A.R.S. § 13-113 (Conviction or acquittal in one county as bar to prosecution in another). 
The Double Jeopardy Clauses in the United States and Arizona Constitutions prohibit: (1) a second prosecution for the same offense after acquittal; (2) a second prosecution for the same offense after conviction; and (3) multiple punishments for the same offense. State v. McPherson, 228 Ariz. 557, 560, ¶ 5 (App. 2012), citing Lemke v. Rayes, 213 Ariz. 232, 236, ¶ 10 (App. 2006). See also Brown v. Ohio, 432 U.S. 161, 165 (1977)(double jeopardy clause protects against a second prosecution for the same offense after acquittal, a second prosecution for the same offense after conviction, and multiple punishments for the same offense). These three double jeopardy protections collectively forbid two things: multiple prosecutions and multiple punishments. Taylor v. Sherrill, 169 Ariz. 335, 338 (1991). Jeopardy attaches as soon as the jury is impaneled and sworn, and generally, once jeopardy attaches the defendant may not be subject to a second trial for the same offense. Retrial is prohibited, however, only if there has been some event, such as an acquittal, which terminates the original jeopardy. State v. Espinoza, 233 Ariz. 176, 178-179, ¶ 6 (App. 2013)
II.
ACQUITTALS 
The constitutional prohibition against “double jeopardy” was designed to protect an individual from being subjected to the hazards of trial and possible conviction more than once for an alleged offense: 

The underlying idea is that the State with all its resources and power should not be allowed to make repeated attempts to convict an individual for an alleged offense, thereby subjecting him to embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety and insecurity, as well as enhancing the possibility that even though innocent he may be found guilty. In accordance with this philosophy it has long been settled under the Fifth Amendment that a verdict of acquittal is final, ending a defendant's jeopardy, and is a bar to a subsequent prosecution for the same offense.

Green v. United States, 355 U.S. 184, 187-188 (1957); see also Bravo-Fernandez v. United States, 137 S.Ct. 352, 357–58 (2016)(same). Thus, the State cannot secure appellate review of an acquittal, even one based on an egregiously erroneous foundation. Bravo-Fernandez, 137 S.Ct. at 358, citing Arizona v. Washington, 434 U.S. 497, 503 (1978); see also Green, 355 U.S. at 188. 
Moreover, the Double Jeopardy Clause of the Fifth Amendment prohibits re-examination of a court-decreed acquittal to the same extent it prohibits re-examination of an acquittal by jury verdict. Smith v. Massachusetts, 543 U.S. 462, 466-467 (2005); Evans v. Michigan, 133 S.Ct. 1069, 1071 (2013)(midtrial directed verdict and dismissal, based on court's erroneous requirement of an extra element for the charged offense, was “acquittal” for double jeopardy purposes). Retrial following a court-decreed acquittal is barred, even if the acquittal is “based upon an egregiously erroneous foundation,” Fong Foo v. United States, 369 U.S. 141, 143, (1962), such as: an erroneous decision to exclude evidence, Sanabria v. United States, 437 U.S. 54, 68–69 (1978); a mistaken understanding of what evidence would suffice to sustain a conviction, Smith v. Massachusetts, 543 U.S. 462, 473 (2005); or a “misconstruction of the statute” defining the requirements to convict, Arizona v. Rumsey, 467 U.S. 203, 211 (1984). An acquittal encompasses any ruling that the prosecution’s proof is insufficient to establish criminal liability for an offense. See, e.g.:  United States v. Scott, 437 U.S. 82, 98 (1978); Burks v. United States, 437 U.S. 1, 10 (1978). In contrast to procedural rulings, which lead to dismissals or mistrials on a basis unrelated to factual guilt or innocence, acquittals are substantive rulings that conclude proceedings absolutely, and thus raise significant double jeopardy concerns. Scott, 437 U.S. at 91. 
The double jeopardy clause prohibits reexamination of an acquittal even when granted by a judge before jury verdict. Whether a judge's initial statements regarding a Rule 20 motion constitute an acquittal depends on whether the court actually granted the motion and then changed its mind, or decided to deny the motion after an ongoing discussion between the court, the prosecutor, and defense counsel. State v. Ruiz, 239 Ariz. 379, 383, ¶¶ 11-14 (App. 2016)(where court said it was "going to dismiss" two counts and minute entry reflected the motion was granted, court's subsequent reversal and amendment of the two counts constituted double jeopardy). 
These principles are codified in A.R.S. § 13-3985, entitled “Effect of acquittal on merits,” which provides:
If a defendant in a criminal action is acquitted on the merits, he is acquitted of the same offense notwithstanding any defect in form or substance in the indictment or information on which the trial was had. 
III.
SAME OFFENSE  
The test for whether multiple prosecutions or multiple punishments for the same conduct violate the double jeopardy prohibition was established in Blockburger v. United States, 284 U.S. 299 (1932), and reestablished in United States v. Dixon, 509 U.S. 688 (1993), overruling Grady v. Corbin, 495 U.S. 508 (1990). In Dixon, the United States Supreme Court explained:   

In both the multiple punishment and multiple prosecution contexts, this Court has concluded that where the two offenses for which the defendant is punished or tried cannot survive the "same-elements" test, the double jeopardy bar applies. (Citations omitted.) The same-elements test, sometimes referred to as the "Blockburger" test, inquires whether each offense contains an element not contained in the other; if not, they are the "same offence" and double jeopardy bars additional punishment and successive prosecution.  
509 U.S. at 696. Dixon's lessons are thus as follows. The federal double jeopardy clause does not bar multiple prosecutions or multiple punishments for the same conduct as long as each charged offense requires proof of at least one element not required for the other offenses. The fact that a defendant could be subject to more than one punishment for the same conduct does not raise the double jeopardy bar; rather, double jeopardy would only be violated if the defendant is subject to multiple prosecutions or punishments for offenses having the same elements. Hernandez v. Superior Court, 179 Ariz. 515, 520 (App. 1994). 

This “same elements” test asks whether each offense contains an element not contained in the other, meaning they are two separate offenses. United States v. Dixon, 509 U.S. 688, 697 (1993). To determine whether the offenses are the same the court analyzes the elements of the offenses, not the facts of the case. State v. Ortega, 220 Ariz. 320, 323-324, ¶ 9 (App. 2008); State v. Price, 218 Ariz. 311, 313, ¶ 5 (App. 2008). The Blockburger elements test emphasizes the elements of the two crimes: “If each requires proof of a fact that the other does not, the Blockburger test is satisfied, notwithstanding a substantial overlap in the proof required to establish the crimes.” Lemke v. Reyes, 213 Ariz. 232, 238, ¶ 16 (App. 2006), citing Iannelli v. United States, 420 U.S. 770, 786 (1975). In other words, in order to avoid double jeopardy, it must be possible to violate one statute without violating the other. State v. Cope, 1 CA-CR 14-0596, 2016 WL 7489762, ¶ 8 (App. Dec. 30, 2016)(double jeopardy does not bar convictions for organized retail theft under both A.R.S. § 13-1819(A)(1) and (A)(2) because these offenses have different elements).
For purposes of double jeopardy, separate statutory provisions constitute the same offense if they are comprised of the same elements. To determine whether the two provisions constitute one offense, the court looks to see whether each provision requires proof of an additional fact that the other does not. If so, the two are not the same offense. State v. Harm, 236 Ariz. 402, 406-407, ¶ 16 (App. 2015)(statutory crime of committing a felony offense at the direction of or in association with a gang and statutory enhancer for offenses committed with intent to promote, further, or assist a gang were not identical for double jeopardy purposes), citing State v. Tinghitella, 108 Ariz. 1, 3 (1971)(adopting “identical elements” test to determine whether act or omission results in double punishment). However, the manner in which the crime was committed adds nothing to the substantive offense. Thus, allegations of dangerousness that enhance punishment for offenses do not constitute separate crimes or create elements of an offense. State v. Olsen, 157 Ariz. 603, 607 (App. 1988)(use of a gun or any other deadly weapon was not an element of the offense of negligent homicide and thus the use of a deadly weapon as an enhancement factor for sentencing was proper). 

In order for a former conviction or acquittal to be a bar to a subsequent prosecution, the two offenses must be the same both in law and in fact. State v. Wilson, 85 Ariz. 213, 215 (1959)(offense first charged, assault with a deadly weapon, and the crime of murder, charged after assault victim died, were not identical, nor different grades of the same offense, nor was murder an offense of which defendant might have been convicted under the first information); State v. Bollander,  112 Ariz. 35, 37-38 (1975)(where defendant’s conviction for selling marijuana is reversed on appeal because he in fact sold hashish, his second trial for sale of hashish under a different statute was not for the same offense in law or in fact, nor was one a lesser included offense of the other). 

The United States Supreme Court has consistently treated the predicate felony for felony murder and the felony-murder charge itself as the “same offense” under the Double Jeopardy Clause. Lemke v. Rayes, 213 Ariz. 232, 239, ¶ 18 (App. 2006)(applying Blockburger test, felony murder based on armed robbery predicate is the same offense as armed robbery because armed robbery does not contain an element that is not also contained in felony murder). But see different standard for cumulative punishment, State v. Girdler, 138 Ariz. 482, 489 (1983)(consecutive punishments for felony murder and predicate felony do not violate double jeopardy), infra, p. 26. Nonetheless, where conviction for a lesser included offense terminates jeopardy as an implied acquittal of the predicate felony, jeopardy continues on the felony murder charge predicated on that felony if the jury is unable to reach a verdict; consistency between verdicts on the several counts of an indictment ins unnecessary. Id., at 240, ¶ 22 (conviction for theft operated as implied acquittal of armed robbery but jeopardy on felony murder predicated on the armed robbery continued). See Continuing prosecution, infra, p. 14.
A.
Lesser included offenses
Under the Blockburger test, a greater and lesser-included offense always are the same for purposes of double jeopardy; with the lesser-included offense, by definition, every element of the lesser-included offense will always be part of the greater offense. The Double Jeopardy Clause prohibits a State or the Federal Government from trying a defendant for a greater offense after it has convicted him of a lesser included offense because that would be the equivalent of being tried twice for the same offense. Brown v. Ohio, 432 U.S. 161, 168-169 (1977). Moreover, if two offenses are the same for double jeopardy purposes, it follows that the sequence of the two trials for the greater and the lesser offense is immaterial, and trial on a greater offense after conviction on a lesser ordinarily is just as objectionable under the Double Jeopardy Clause as the reverse order of proceeding. Jeffers v. United States, 432 U.S. 137, 151 (1977). 
In Arizona, an indictment for a crime is treated as an indictment of all lesser included offenses. See Rule 13.2.(c), Ariz. R. Crim. P. (specification of an offense in an indictment or information shall constitute a charge of that offense and of all offenses necessarily included therein); Rule 23.3, Ariz. R. Crim. P. (jury verdict forms shall be submitted to the jury for all offenses necessarily included in the offense charged). Thus, a defendant may be convicted of two independent lesser-included offenses arising from one count. State v. Erivez, 236 Ariz. 472, 476, ¶ 19 (App. 2015)(since disorderly conduct and assault are independent lesser-included offenses of aggravated assault, and assault is not a lesser-included offense of disorderly conduct, the jury is not required to consider the charge of disorderly conduct before considering assault).

 However, a defendant's right not to be subjected to double jeopardy is violated if he is convicted of both a greater and lesser-included offense. An offense is lesser-included if it contains all but one of the elements of the greater offense. State v. Becerra, 231 Ariz. 200, 205, ¶ 20 (App. 2013); see also State v. Moran, 232 Ariz. 528, 536, ¶ 20 (App. 2013)(as part of the constitutional protection against double jeopardy, a defendant convicted of an offense cannot be punished for a lesser-included offense of that crime). In cases where the lesser offense is tried first, a finding of guilt on the lesser-included offense "implies an acquittal on the greater offense" and bars any retrial on the greater offense. State v. Hernandez, 191 Ariz. 553, 561, ¶ 33 (App. 1998).
1. Double jeopardy v. jury instructions
The statutorily prescribed elements of the crime determine whether a crime is a lesser-included offense, not the facts of the given case. State v. Mounce, 150 Ariz. 3, 5 (App. 1986)(reckless driving not lesser included offense of felony flight because criminal defendant attempting to flee police may not necessarily recklessly endanger persons or property). However, there is a difference between the same-offense test used for a double jeopardy analysis and the necessarily-included-offense test used in determining whether the jury should be instructed on a lesser-included offense. They are entirely different concepts: 

“Lesser included offense” in regard to jury alternatives is different from what that term means in regard to double jeopardy. The former implements the non-constitutional right of an accused to an instruction which gives the jury an opportunity to convict of an offense with less severe punishment than the crime charged. The latter, on the other hand, involves distinguishing offenses in order to protect against multiple prosecutions for the same crime.
Lemke v. Reyes, 213 Ariz. 232, 238, ¶ 17 (App. 2006), quoting State v. Baker, 456 So.2d 419, 422 (Fla.1984). Thus, in analyzing a double jeopardy claim, the court should not conflate the constitutional protection against multiple prosecutions with the non-constitutional right to a jury instruction for lesser included offense. Id. See, e.g., State v. Hines, 232 Ariz. 607, 610, ¶ 10 (App. 2013)(“There are two tests to determine whether an offense is a lesser included offense: the “elements” test, and the “charging documents” test. . . . Under the charging documents test, a lesser-included offense is an offense that would not always form part of the greater offense but is nonetheless described by the charging document.”); State v. Larson, 222 Ariz. 341, 343, ¶ 7 (App. 2009)(“Generally, there are two tests, the “elements” test and the “charging documents” test, to determine whether one offense is a lesser-included offense of a greater offense.”).
For purposes of double jeopardy claims, the standard is that announced in Blockburger and reaffirmed in Dixon. In State v. Ortega, 220 Ariz. 320, 324–25, ¶ 13 (App. 2008), the Court of Appeals stated the “same elements” test reaffirmed in Dixon is the only permissible interpretation of the double jeopardy clause, and questioned the use of charging documents as a separate test for assessing whether two offense are the same for double jeopardy purposes. See also State v. Price, 218 Ariz. 311, 313, n. 1 ¶ 5 (App. 2008)(noting, “we question whether [analyzing the charging document] would be appropriate,” citing Dixon). However, in Ortega, the Court noted the same elements test merely prohibits consideration of the underlying facts or conduct, and does not preclude consideration of the offense “as it has been charged” in determining the elements of an offense and whether two offenses are the same. Id., ¶ 14.
In State v. Langston, 1 CA-CR 15-0258 (Memorandum Decision
, April 7, 2016), Division One clarified that the Blockburger test analyzes only elements, not the underlying facts of the case; further, although the court may consider the offense as it has been charged in determining the elements and whether two offenses are the same, alleged sentence enhancements do not constitute offense elements.  
B.
Mistrials 

A defendant is placed in jeopardy once he is put to trial before a jury so that if the jury is discharged without his consent he cannot be tried again. However, jeopardy does not terminate when unforeseeable circumstances, such as the failure of a jury to agree on a verdict, make completion of a trial impossible. Green v. United States, 355 U.S. 184, 188 (1957). Thus, double jeopardy protections do not prohibit a subsequent prosecution after a mistrial due to a hung jury. When a jury is deadlocked, a trial court properly exercises its sound discretion in declaring a mistrial. Under such circumstances, jeopardy does not terminate and there is no limit to the number of trials but the discretion of the court. State v. Huffman, 222 Ariz. 416, 419, ¶ 6 (App. 2009). See also Richardson v. United States, 468 U.S. 317, 325-326 (1984); Lemke v. Rayes, 213 Ariz. 232, 239, ¶ 19, (App. 2006). The touchstone for double-jeopardy protection is whether there has been an acquittal. State v. Medina, 232 Ariz. 391, 401 ¶¶ 19, 20 (2013)(jury that failed to reach sentencing verdict in capital case did not acquit the defendant of a death sentence), citing Sattazahn v. Pennsylvania, 537 U.S. 101, 109 (2003). Further, an acquittal involving a greater offense does not alone bar retrial of lesser included offenses on which the jury has been instructed but was unable to reach a verdict. Andrade v. Superior Court, 183 Ariz. 113, 116 (App. 1995). 

In the absence of judicial overreaching or prosecutorial misconduct aimed at preventing an acquittal, a mistrial granted at a defendant’s request does not ordinarily bar a later prosecution. This is true even when defendant's request for a mistrial is prompted by a judicial or prosecutorial error. State v. Soloman, 125 Ariz. 18, 21 (1980). But when a prosecutor intentionally commits misconduct so as to deliberately or indifferently mistry a case for an improper purpose, double jeopardy principles can preclude a retrial. State v. Korovkin, 202 Ariz. 493, 495, ¶ 5 (App. 2002); see also Pool v. Superior Court, 139 Ariz. 98 (1984); State v. Trani, 200 Ariz. 383 (App. 2001). 

The State bears the heavy burden of demonstrating manifest necessity for any mistrial declared over objection of the defendant. Where the trial court declares a mistrial over the defendant’s objection without making a real effort to determine whether there are feasible alternatives, there is no manifest necessity. Thus, any further retrial violates the prohibition against double jeopardy and constitutes fundamental error. State v. Woods, 237 Ariz. 214, 219-220, ¶¶ 12-22 (App. 2015). See also Jones v. Kiger, 194 Ariz. 523 (App. 1999)(trial judge’s sua sponte declaration of mistrial over objection of defendant was without manifest necessity and thus retrial barred on double jeopardy grounds). 

C.
Implied acquittals

For double jeopardy purposes, an appellate court's determination that the evidence is insufficient to convict is equivalent to an acquittal and therefore bars a second prosecution for the same offense. Bravo-Fernandez v. United States, 137 S.Ct. 352, 364 (2016), citing Burks v. United States, 437 U.S. 1, 10–11 (1978). 
When a conviction is reversed for insufficiency of evidence, the reversal is, in effect, an implied acquittal of the charges. Therefore, the Double Jeopardy Clause prohibits a second trial to afford the prosecution another chance to provide evidence which it failed to muster at the first trial. Peak v. Acuna, 203 Ariz. 83, 85, ¶ 8 (2002). But a conviction that is vacated under Rule 24.1, Ariz. R. Crim. P., because the trial judge believes the conviction is against the weight of evidence – the so-called thirteenth juror rule – is not an implied acquittal; the judge simply disagrees with the jury’s resolution of conflicting facts. Id. ¶ 9. 

When a mistrial results from a hung jury, the defendant's right to have a particular jury decide his fate becomes subordinate to the public interest in affording the prosecutor one full and fair opportunity to present his evidence to an impartial jury. But given the defendant's countervailing right to be free from multiple prosecutions, the state bears a heavy burden in establishing that there was a “manifest necessity” for jeopardy to continue. Jeopardy cannot thus continue due to a hung jury absent a high degree of necessity – something which cannot be shown unless the record reflects that the jury is “genuinely deadlocked.” State v. Espinoza, 233 Ariz. 176, 179, ¶ 9 (App. 2013), citing Arizona v. Washington, 434 U.S 495, 505-506 (1978); Gusler v. Wilkinson, 199 Ariz. 391, ¶ 18 (2001). A jury need not acquit on the offense charged before considering lesser included offenses; rather, it may deliberate on a lesser offense if it either (1) finds the defendant not guilty on the greater charge, or (2) after reasonable efforts cannot agree whether to acquit or convict on that charge. State v. LeBlanc, 186 Ariz. 437, 438 (1996). But “reasonable efforts” is not equivalent to “genuine deadlock.” State v. Espinoza, 233 Ariz. 176, 180, ¶ 10 (App. 2013). Thus, absent a showing of genuine deadlock, a conviction for an incorrectly identified lesser-included offense requested by the state that is overturned on appeal constitutes an implied acquittal of the offense charged. Id. at 181, ¶ 18 (for purposes of double jeopardy analysis, conviction for car theft as incorrectly identified lesser-included offense of aggravated robbery constituted implied acquittal of aggravated robbery). 

As part of the constitutional protection against double jeopardy, a defendant convicted of an offense cannot be punished for a lesser-included offense of that crime. Therefore, the court cannot find lesser-included offenses for felony convictions reversed for insufficiency of evidence if they are already included as part of the remaining felony convictions that were not reversed. State v. Moran, 232 Ariz. 528, 536, ¶ 22 (App. 2013)(aggravated third DUI convictions reversed on grounds that prior Nevada DUI convictions did not conform to Arizona law could not be reduced to misdemeanors because the same DUIs were part of remaining convictions for aggravated DUI on revoked license).

Where a defendant is convicted of an offense that was incorrectly found to be lesser included of the offense charged, there is an implicit acquittal on the offense charged and the defendant may not be subjected to another prosecution on that charge or any lesser included charges. Further, the conviction for an offense that is not lesser-included violates the due process guarantee of sufficient notice and cannot stand. However, the defendant can be retried on a properly filed charge on the offense incorrectly found to be lesser included without incurring any double jeopardy violation. State v. Patton, 136 Ariz. 243, 245 (App. 1983)(conviction of defendant charged with child molesting but found guilty of sexual abuse, which is not an included offense of child molesting, could not stand; however, defendant could be retried on a properly filed charge of sexual abuse); State v. Butrick, 113 Ariz. 563, 567 (1976). 
D.
Ongoing prosecutions
When a conviction is overturned on appeal, the general rule is the Double Jeopardy Clause does not bar re-prosecution. The ordinary consequence of reversal, if the State elects, is a new trial shorn of the error that infected the first trial. This “continuing jeopardy” rule neither gives effect to the vacated judgment nor offends double jeopardy principles. Rather, it reflects the reality that the criminal proceedings against an accused have not run their full course. In permitting a new trial, the continuing-jeopardy rule serves both society's and criminal defendants' interests in the fair administration of justice. Bravo-Fernandez v. United States, 137 S.Ct. 352, 363 (2016); Sattazahn v. Pennsylvania, 537 U.S. 101, 106 (2003)(jeopardy does not apply where defendant succeeds in having his conviction set aside on appeal). Jeopardy continues for a defendant who appeals a conviction; if the conviction is reversed, the State may retry the case. Lemke v. Rayes, 213 Ariz. 232, 239, ¶ 20 (App. 2006); State v. Bollander, 112 Ariz. 35, 38 (1975)(“It is well established that the State is not precluded from re-trying a defendant who causes his conviction to be set aside on appeal because of error in the proceedings leading to such conviction.”), quoting State v. Downey, 104 Ariz. 375, 377 (1969). However, for double jeopardy purposes, an appellate court's determination that the evidence is insufficient to convict is equivalent to an acquittal and therefore bars a second prosecution for the same offense. Bravo-Fernandez at 364, citing Burks v. United States, 437 U.S. 1, 10–11 (1978). 
Likewise, double jeopardy does not apply to the ongoing prosecution of pending charges after a defendant pleads guilty at his arraignment to lesser-included offenses but not the greater offenses charged in the same indictment. Ohio v. Johnson, 467 U.S. 493, 494 (1984). In such an instance, “[t]here simply has been none of the governmental overreaching that double jeopardy is supposed to prevent. On the other hand, ending prosecution now would deny the State its right to one full and fair opportunity to convict those who have violated its laws.” Id. at 501. Thus, even where conviction for a lesser-included offense terminates jeopardy as an implied acquittal of the predicate felony, jeopardy continues on the felony murder charge predicated on that felony if the jury is unable to reach a verdict; consistency between verdicts on the several counts of an indictment ins unnecessary. Lemke v. Rayes, 213 Ariz. 232, 240, ¶ 22 (App. 2006)(conviction for theft operated as implied acquittal of armed robbery charge, but jeopardy on felony murder predicated on the armed robbery continued) .


Finally, where proof at trial shows a higher offense than the one charged, A.R.S. § 13-3984 provides: 
A. If upon the trial of any action it appears to the court by the testimony that the facts proved constitute an offense of a higher nature than that charged, the court may direct that the jury be discharged and all proceedings on the indictment or information suspended, and may order the commitment of the defendant, and if the offense is bailable, direct in the order that the defendant may be admitted to bail in the amount fixed, which shall be specified in the order, to answer any indictment which may be returned, or any information which may be filed against him following a preliminary hearing, within thirty days after such suspension of proceedings by the court.

B. If the defendant is committed or admitted to bail in order to hold him for a higher offense, as provided in subsection A, it is not an acquittal of the offense in which proceedings were suspended, and no plea of former jeopardy or former acquittal shall be sustained by reason thereof.

This is an odd statute, with no reported case law and only one reported case regarding its similarly-worded predecessor, A.R.S. § 13-1595. In Application of Williams, 85 Ariz. 109 (1958), the Arizona Supreme Court held this statute is not per se unconstitutional, but that its application violated the prohibition against double jeopardy where the higher offense included the offense on which trial had commenced. There, the defendant was charged with second-degree murder; a jury was impaneled and evidence adduced when, pursuant to this statute, the court granted the State’s motion to suspend the proceedings and file a new complaint charging first-degree murder.  The Court held the proceedings placed the defendant in jeopardy on the second-degree murder, and held the first-degree murder charge was the same offense as the second-degree murder. Id. at 115-116. The Court noted: 
We cannot say that this statute per se is unconstitutional, as attempting to authorize the defendant to be twice put in jeopardy for the same offense. It is quite possible that the ‘offense of a higher nature’ may involve the same act on the part of the defendant, but there may be entirely different elements requisite to sustain a conviction for each offense, according to the different statutory provisions.

For example, a person may be charged with unlawfully and wilfully disturbing or attempting to disturb any lawful meeting or assembly, A.R.S. § 13-375, and if the facts clearly show that this was done when the defendant threatened with a gun a person attending such meeting, the court may properly invoke the provisions of Section 13-1595, supra, suspend further proceedings and direct that the defendant be held upon the higher offense of assault with a deadly weapon, or assault with intent to commit murder. The act committed by the defendant in each case is the same, but the elements necessary to constitute the particular criminal offense are different, and a conviction of one would not necessarily bar a conviction of the other. Hence, the defendant could not properly claim that he had been placed twice in jeopardy for the same offense.

However, where the elements necessary to sustain a conviction for murder of the second degree are implicit in the evidence necessary to sustain a conviction of murder of the first degree, the defendant having once been placed in jeopardy, after the swearing of the jury on the charge of second degree, cannot again be placed in jeopardy by suspension of the proceedings and trial had upon first degree, for the reason that this would violate Article 2, Section 10, of the Constitution. 
Id. at 117.

The Court further noted although both the prosecutor and the trial judge believed the facts supported first-degree-murder, the magistrate who conducted the preliminary hearing refused to hold the defendant to answer to that charge and instead bound him over on the charge of second degree. The Court concluded, “it would seem that a magistrate conducting a preliminary hearing should be mindful that his duty is not determine the ultimate guilt or innocence of a defendant, or determine the degree of the crime charged, but only to determine there is probable cause to believe defendant guilty of the offense charged, and leave to the trial tribunal the final determination of the application of the law to the facts, and leave to the jury the question as to whether defendant is guilty of the offense charged or of an included offense.” Id. at 117-118. 
This case appears to be an anomaly; use this statute with caution, if at all. 
E.
Issue preclusion
In criminal prosecutions, as in civil litigation, the issue-preclusion principle means that “when an issue of ultimate fact has once been determined by a valid and final judgment, that issue cannot again be litigated between the same parties in any future lawsuit.” Bravo-Fernandez v. United States 137 S.Ct. 352, 356 (2016), quoting Ashe v. Swenson, 397 U.S. 436, 443 (1970). But application of this principle is guarded in criminal cases because the State cannot seek review of an acquittal, even if based on an egregiously erroneous foundation. Bravo-Fernandez at 358. The issue-preclusion component of the Double Jeopardy Clause bars a second trial on an issue of fact or law raised and necessarily resolved by a prior judgment. The burden is on the defendant to demonstrate the issue he seeks to preclude was actually decided by a prior jury's verdict of acquittal. Id. at 359. 

Under United States v. Powell, 469 U.S. 57, 68 (1984), a defendant cannot meet this burden where a jury returns inconsistent verdicts on counts that turn on the very same issue of ultimate fact. If a jury returns inconsistent verdicts on counts that turn on the very same issue of ultimate fact, both verdicts stand. The State is barred by the Double Jeopardy Clause from challenging the acquittal, but because the verdicts are rationally irreconcilable, the acquittal gains no preclusive effect. It is possible the jury, convinced of guilt, properly reached its conclusion on one count, and then through mistake, compromise, or lenity, arrived at an inconsistent conclusion on the related offense. Because a court would be at a loss to know which verdict the jury really meant, principles of issue preclusion are not useful, for they are predicated on the assumption that the jury acted rationally and found certain facts in reaching its verdict. Bravo Fernandez at 359-360. 

But Powell does not extend to the apparent inconsistency between a jury’s acquittal on one count and hanging on another. Under Yeager v. United States, 557 U.S. 110, 121-122 (2009), an acquittal has preclusive force where a jury acquits on one count and fails to reach a verdict on a different count turning on the same critical issue. Because a hung count reveals nothing more than a jury's failure to reach a decision, it supplies no evidence of the jury's irrationality. Hung counts thus have no place in the issue-preclusion analysis; when a jury acquits on one count while failing to reach a verdict on another count concerning the same issue of ultimate fact, the acquittal, and only the acquittal, counts for preclusion purposes. Bravo-Fernandez at 360. Yeager did not rest on a court's inability to detect the basis for a jury's decision, but because when a jury hangs, there is no decision, hence no evidence of irrationality. A verdict of guilt, by contrast, is a jury decision, even if subsequently vacated on appeal. It therefore can evince irrationality. Id. at 366.  

In Bravo-Fernandez v. United States 137 S.Ct. 352 (2016), the Court held the issue-preclusion component of the Double Jeopardy Clause does not bar retrial after a jury has returned irreconcilably inconsistent verdicts of conviction and acquittal, and the convictions are later vacated for legal error unrelated to the inconsistency.  There, a jury convicted the defendants of federal bribery charges but acquitted them of conspiring to commit bribery and traveling in interstate commerce to commit bribery. Because the only contested issue at trial was whether they committed bribery (the other elements of the acquitted charges, agreement and travel, were undisputed), the jury's verdicts were irreconcilably inconsistent. The bribery convictions were vacated on appeal because of erroneous jury instructions unrelated to the verdicts' inconsistency. On remand, the defendants moved for acquittal on the standalone bribery charges, arguing the Double Jeopardy Clause barred retrial because the jury necessarily determined they were not guilty of violating the bribery statute when it acquitted them of the related offenses. The Court disagreed, bracketing the case with Powell, not Yeager. 
The Court reasoned that in view of the Government's inability to obtain review of the acquittals, the inconsistent jury findings weigh heavily against according those acquittals issue-preclusive effect. The critical inquiry is whether the jury actually decided that the defendants did not violate the statute. There, the verdicts were inconsistent. However, there was ample evidence to support to the guilty verdicts on the bribery- related charges, and the instructional error did not resolve the inconsistent verdicts because the error applied equally in all the bribery-related charges. Bravo-Fernandez at 364. Because the Court did not know what the jury would have concluded had there been no instructional error, a new trial on the counts of conviction was in order. The Court concluded the Double Jeopardy Clause bars reprosecution of the conspiracy and Travel Act offenses, and noted the defendants also gained the benefit of a second trial on the standalone bribery charges. "But issue preclusion is not a doctrine they can commandeer when inconsistent verdicts shroud in mystery what the jury necessarily decided." Id. at 366. 
IV.
EXCEPTIONS 
The general rule barring subsequent prosecutions for the greater offense has some exceptions. “One commonly recognized exception is when all the events necessary to the greater crime have not taken place at the time the prosecution for the lesser is begun.” Jeffers v. United States, 432 U.S. 137, 151 (1977), citing Brown v. Ohio, 432 U.S. at 169 n. 7 (1977); Blackledge v. Perry, 417 U.S. 21, 28-29 and n. 7 (1974); Diaz v. United States, 223 U.S. 442 (1912). This exception may also apply when the facts necessary to the greater were not discovered despite the exercise of due diligence before the first trial. Jeffers at 152. See also Illinois v. Vitale, 447 U.S. 410, 420 n. 8 (1982)(“We recognized in Brown v. Ohio . . . that ‘[a]n exception may exist where the State is unable to proceed on the more serious charge at the outset because the additional facts necessary to sustain that charge have not occurred or have not been discovered despite the exercise of due diligence.’ ”); Ashe v. Swenson, 397 U.S. 436, 455, n. 7 (1970)(“where a crime is not completed or not discovered, despite diligence on the part of the police, until after the commencement of a prosecution for other crimes arising from the same transaction, an exception to the ‘same transaction’ rule should be made to permit a separate prosecution.”), citing Diaz v. United States, 223 U.S. 442, 448-449 (1912). 
This exception may apply where the defendant assaults the victim and is prosecuted for assault, and the victim subsequently dies from the assault. For example, in State v. Wilson, 85 Ariz. 213 (1959), the defendant shot his wife in July 1957. Wilson was charged with assault with intent to kill. In November 1957, he pleaded guilty to assault with a deadly weapon and was sentenced to a term of imprisonment. In April 1958, the wife died from meningitis caused by the gunshot wound, and Wilson then was charged with murdering her. The Arizona Supreme Court held that Wilson's plea to assault did not constitute former jeopardy and did not bar a subsequent prosecution for murder, noting “[t]he rule seems to be firmly established that in order for a former conviction or acquittal to be a bar to a subsequent prosecution, the two offenses must be the same both in law and in fact.” Id.  at 215.  Because the victim was still alive when the defendant was charged with and convicted of assault, he could not have been convicted of murder that time; thus, the offenses were "not identical, nor different grades of the same offense." Id. at 217. 
The facts in Wilson are similar to those in Diaz v. United States, 223 U.S. 442 (1912). In Diaz, the defendant was found guilty of assault and battery on May 30, 1906. On June 26, 1906, the victim of the defendant's actions died, and the defendant then was charged with the homicide of the victim. The Supreme Court held that double jeopardy did not bar the homicide action.  Id. at 448-449. Thus, Diaz stands for the proposition that an individual may first be prosecuted for his act, and thereafter tried again for those additional direct unlawful or wrongful consequences of the act that occur subsequent to his initial conviction. “The death of the victim, the initially missing element of the homicide in Diaz, constituted a direct and wrongful consequence caused solely by the defendant’s act.” Dixon v. Dupnik,  688 F.2d 682, 687 (9th Cir. AZ  1982). See also Garrett v. United States, 471 U.S. 773, 791 (1985)(even if previous charge of marijuana importation was lesser-included offense of Continuing Criminal Enterprise (CCE), CCE conviction did not violate double jeopardy clause because the continuing criminal enterprise in Florida had not been completed at the time defendant was indicted in Washington for marijuana importation); Mitchell v. Cody, 783 F.2d 669, 671 (6th Cir. 1986)(holding there is “no good reason to suppose Diaz is no longer good law today.”)

Over time, the exception has been expanded beyond the situation in Diaz, where the crime was uncompleted because an element, the death, had yet to occur, to include instances where a crime was undiscovered or where “due diligence” failed to produce facts necessary to support the prosecution. The “undiscovered crime exception” was not intended to permit the government to re-prosecute a defendant simply because it has discovered more evidence strengthening its case. “But such is not the case where a required element of the crime of murder, a death, was undiscovered at the time of the robbery prosecution, despite a diligent search for [the victim]’s body.” Whittlesey v. Conroy, 301 F.3d 213, 218-219 (4th Cir. MD 2002)(where state was unable to proceed on murder charge at the outset because necessary facts had not been discovered despite due diligence, defendant's prior conviction for robbery, assault with intent to rob, and theft of same victim was not incorrect, erroneous, or unreasonable application of Diaz).

In state law jurisprudence, Arizona is not alone in embracing Diaz. See State v. Hutchinson, 942 A.2d 1289, 1292-1293 (N.H. 2008)(“Given the continuing recognition and recent application of the Diaz rule by the United States Supreme Court, in addition to its unanimous acceptance by those courts which have considered it, we conclude that the Diaz rule remains effective in present day double jeopardy jurisprudence and we will not reject it on this basis.”) A number of states have applied the Diaz rule in the context of an attempted murder and subsequent murder indictment. People v. Scott, 939 P.2d 354, 363 (Cal. 1997)(state had no duty to wait until victim died before charging defendant with rape and attempted murder at the outset; defendant has no right to benefit merely because his victim proved to be a “reluctant corpse”); Waddy v. State, 661 So.2d 351, 352 (Fla.Dist.Ct.App.1995); People v. Carrillo, 646 N.E.2d 582, 585 (Ill. 1995), State v. Poland, 232 So.2d 499, 501-02 (La. 1970). It has also been applied in other contexts. See State v. Ruesga, 619 N.W.2d 377, 383 (Iowa 2000); Commonwealth v. Vanetzian, 215 N.E.2d 658, 660 (Mass. 1966); State v. Meadows, 158 S.E.2d 638, 641-42 (N.C. 1968); State v. Thomas, 400 N.E.2d 897, 904 (Ohio 1980); Commonwealth v. Maroney, 207 A.2d 814, 816 (Pa. 1965). 
The second exception to the Blockburger rule arises when a defendant opposes the State's motion to consolidate, or moves for and is granted severance of two connected cases. Since it is the defendant's own choice to have the two cases tried separately, he cannot then complain that he is subjected to double jeopardy when the State presents evidence of the same acts at the separate trials. Jeffers v. United States, 432 U.S. 137, 152 (1977). In Jeffers, the defendant was indicted on two separate occasions for conspiracy and for conducting a criminal enterprise. He opposed the prosecution's motion to consolidate the indictments for trial and was separately tried and convicted of the conspiracy charge. He then sought to dismiss the criminal enterprise case, complaining the two indictments arose out of the same transaction, and thus the second trial should be barred because he had already been convicted of the lesser-included offense of conspiracy. The Supreme Court upheld his conviction for criminal enterprise, noting "although a defendant is normally entitled to have charges on a greater and a lesser offense resolved in one proceeding, there is no violation of the Double Jeopardy Clause when he elects to have the two offenses tried separately and persuades the trial court to honor his election." Id.  152. The Court concluded that the defendant “was solely responsible for the successive prosecutions” and his refusal to try the offenses in a single proceeding “deprived him of any right that he might have had against consecutive trials.” Id. at 154.
V.
MULTIPLE PUNISHMENTS
With respect to cumulative sentences imposed in a single trial, the Double Jeopardy Clause does no more than prevent the sentencing court from prescribing greater punishment than the legislature intended. Missouri v. Hunter, 459 U.S. 359, 366 (1983). “Where a legislature specifically authorizes cumulative punishment under two statutes, regardless of whether those two statutes proscribe the “same” conduct under Blockburger, a court's task of statutory construction is at an end and the prosecutor may seek and the trial court or jury may impose cumulative punishment under such statutes in a single trial.” Id. at 368-369. In the context of a single trial, even if statutory provisions do constitute the same offense, the court will not conclude that multiple punishments are prohibited if the court can discern that the legislature clearly intended otherwise. State v. Siddle, 202 Ariz. 512, 517 ¶ 13 (App. 2002)(under statute governing possession of a deadly weapon during the commission of a felony drug offense, drug and weapons offenses may be separately punished without violating double jeopardy). In contrast, where successive prosecutions are at stake, the guarantee serves a constitutional policy of finality for the defendant's benefit. That policy protects the accused from attempts to re-litigate the facts underlying a prior acquittal, and from attempts to secure additional punishment after a prior conviction and sentence. Brown v. Ohio, 432 U.S. 161, 165-166 (1977). 
The Blockburger test is used to determine whether two offenses are sufficiently distinguishable to permit the imposition of cumulative punishment: “Where the same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether there are two offenses or only one, is whether each provision requires proof of an additional fact which the other does not.” Brown v. Ohio, 432 U.S. 161, 166 (1977), quoting Blockburger v. United States, 284 U.S. 299, 304 (1932). This test emphasizes the elements of the two crimes: “If each requires proof of a fact that the other does not, the Blockburger test is satisfied, notwithstanding a substantial overlap in the proof offered to establish the crimes.” Brown, supra, quoting Iannelli v. United States, 420 U.S. 770, 785 n. 17, (1975). 

In Arizona, A.R.S. § 13-116 prohibits double punishment, as follows: 
An act or omission which is made punishable in different ways by different sections of the laws may be punished under both, but in no event may sentences be other than concurrent. An acquittal or conviction and sentence under either one bars a prosecution for the same act or omission under any other, to the extent the Constitution of the United States or of this state require.
Unlike the double jeopardy analysis, which focuses on the elements of distinct statutory offenses to determine if they are the same offense, the analysis under § 13-116 focuses on the “facts of the transaction” to determine if the defendant committed a single act. State v. Siddle, 202 Ariz. 512, 517, ¶ 17 (App. 2002).
To determine whether conduct is a “single act,” Arizona courts apply the Gordon test:  
 [W]e will ... judge a defendant's eligibility for consecutive sentences by considering the facts of each crime separately, subtracting from the factual transaction the evidence necessary to convict on the ultimate charge—the one that is at the essence of the factual nexus and that will often be the most serious of the charges. If the remaining evidence satisfies the elements of the other crime, then consecutive sentences may be permissible under A.R.S. § 13–116. In applying this analytical framework, however, we will then consider whether, given the entire “transaction,” it was factually impossible to commit the ultimate crime without also committing the secondary crime. If so, then the likelihood will increase that the defendant committed a single act under A.R.S. § 13–116. We will then consider whether the defendant's conduct in committing the lesser crime caused the victim to suffer an additional risk of harm beyond that inherent in the ultimate crime. If so, then ordinarily the court should find that the defendant committed multiple acts and should receive consecutive sentences.

State v. Anderson, 210 Ariz. 327, 357-358, ¶ 140 (2005)(murder and conspiracy to commit murder are separate and distinct crimes for which consecutive sentences may be imposed), quoting State v. Gordon, 161 Ariz. 308, 315 (1989). 
Courts will generally presume the legislature did not intend to authorize cumulative or consecutive sentences when two statutory provisions proscribe the same conduct. One the other hand, when statutes describe different offenses, consecutive sentences are permissible without implicating the prohibition against double jeopardy. In deciding whether a defendant has been punished twice for the same offense, it is necessary to examine the elements of the crimes for which the defendant was sentenced and determine whether each offense requires proof of an additional fact which the other does not. State v. Eagle, 196 Ariz. 188, 190, ¶ 6 (2000)(proof of non-kidnapping offenses to classify the kidnapping offense as a class 2 felony does not implicate double jeopardy concerns), citing Blockburger v. United States, 284 U.S. 299, 304 (1932). 
When statutes describe different offenses, consecutive sentences are permissible without implicating the prohibition against double jeopardy. State v. Jones, 235 Ariz. 501, 503-504 ¶ 13 (2014)(mandatory consecutive sentencing for dangerous crimes against children under A.R.S. § 13-705, held to have priority over § 13-116 as the more recent statute, does not implicate double jeopardy because the two separate offenses, first degree murder and child abuse, each requires proof of facts not required for the other). See also State v. Felix, 237 Ariz. 280, 290, ¶ 36 (App. 2015). Further, A.R.S. § 13–116 does not prevent consecutive sentences for crimes involving multiple victims; a single act that harms multiple victims may be punished by consecutive sentences. State v. Hampton, 213 Ariz. 167, 181-182, ¶ 65 (2006)(upholding consecutive sentences for manslaughter of fetus and first-degree murder of pregnant mother). 

Where there were two victims, the definition of “ultimate crime” varies by victim. State v. Carreon, 210 Ariz. 54, 74-75 ¶¶ 103 (2005), reconsideration denied, supplemented 211 Ariz. 32, 116 P.3d 1192, certiorari denied 546 U.S. 854 (under Gordon test, consecutive sentences for attempted murder, as ultimate crime, and first degree burglary permissible because defendant could have committed burglary without attempting to murder victim, but sentences for weapons misconduct and attempted murder must run concurrently because it was factually impossible for defendant to shoot victim without also committing weapons misconduct). See also State v. Runningeagle, 176 Ariz. 59, 67 (1993)(upholding consecutive sentences for armed burglary and murder).

A sentence enhancement does not offend double jeopardy. The increase in punishment results from the manner in which the crime was committed; it is not additional punishment for a previous crime of which the defendant was not convicted. State v. Harm, 236 Ariz. 402, 408-409, ¶ 23 (App. 2015)(applying sentence enhancement for committing felony with intent to promote, further, or assist a gang to defendant's conviction for threatening in order to promote, further, or assist a gang was not double punishment for the same offense; legislature simply meted out harsher penalties for crimes providing recognition to or promotion of a gang), citing United States v. Watts, 519 U.S. 148, 154-155 (1997).
The prohibition against double punishment in § 13-116 was not designed to cover sentence enhancement. Further, the legislature resolved the issue of whether any other statutory provisions prevent application of sentencing enhancement for dangerous felonies by prefacing that provision with the phrase “[n]otwithstanding any provision of law to the contrary.” Accordingly, a single serious physical injury can enhance multiple sentences when the requirements of the statutory enhancement statute are met with respect to each offense. State v. Greene, 182 Ariz. 576, 580 (1995). The Legislature's use of “notwithstanding any other law,” or similar language, demonstrates clear legislative intent to override A.R.S. § 13-116's cumulative punishment prohibition. State v. McDonagh, 232 Ariz. 247, 250-251, ¶ 16 (App. 2013). See also State v. Olsen, 157 Ariz. 603, 607 (App. 1988)(allegations of dangerousness that enhance punishment for offenses do not constitute separate crimes or create elements of an offense; use of a gun or any other deadly weapon was not an element of the offense of negligent homicide and thus the use of a deadly weapon as an enhancement factor for sentencing was proper).
As long as the convictions are for distinct and separate crimes, consecutive sentences are proper if the trial judge sets out his reasons for consecutive sentences. Thus, consecutive punishments for felony murder and the predicate felony underlying that charge do not violate double jeopardy. State v. Girdler, 138 Ariz. 482, 489 (1983)(crimes of arson and felony murder are separate and distinct, and may be punished separately). However, double jeopardy principles regarding consecutive punishments are not the same as those applied regarding multiple convictions or prosecutions. Lemke v. Rayes, 213 Ariz. 232, 239, ¶ 18, n. 3 (App. 2006)(holding felony murder and predicate felony armed robbery are the same offense under the Double Jeopardy Clause). 

There are different tests and analytical approaches to double jeopardy in general, and to the application of A.R.S. § 13–116. Thus, in determining double jeopardy in general, the court applies the Blockburger same elements test, looking at the elements of the statutes, not the conduct involved. In contrast, for purposes of determining if the legislature intended to permit consecutive sentences for the same conduct in violation of different statutes, the court applies a more complex test looking at the specific conduct involved, not the statutory elements of the two crimes. State v. Williams, 232 Ariz. 158, 164, ¶ 22 (App. 2013), J. Kessler, special concurring opinion, citing: State v. Anderson, 210 Ariz. 327, 357–58, ¶¶ 138–40 (2005); State v. Gordon, 161 Ariz. 308, 313 n. 5 (1989). See also Hernandez v. Superior Court, 179 Ariz. 515, 522 (App. 1994)(the test for “same act” under A.R.S. § 13-116 is not the same as the test for “same offense” under the double jeopardy clause; § 13-116 requires a modified same elements test as set forth Gordon.) 
A search for legislative intent is appropriate only when the double jeopardy issue is focused on consecutive sentences, not multiple convictions or prosecutions; any other reading of Blockburger would relegate the constitutionally-based double jeopardy prohibition to being trumped by any legislature which showed intent to permit consecutive sentences for the same crime as to the same victim. State v. Williams, 232 Ariz. 158, 163, ¶ 21 (App. 2013), J. Kessler, special concurring opinion.

Finally, A.R.S. § 13-116 only bars a prosecution for the same act or omission when the defendant has been acquitted or convicted and sentenced in a previous prosecution. A prosecution for double jeopardy purposes is a judicial proceeding initiated on behalf of the state by officers charged with the enforcement of the state's penal laws, seeking the conviction and punishment of persons alleged to have committed a criminal offense. An administrative action brought by the Securities Division of the Corporation Commission, by officers responsible for the civil enforcement of the state's securities laws, is not a prosecution, and does not preclude a subsequent criminal prosecution for fraudulent schemes and artifices. Hernandez v. Superior Court, 179 Ariz. 515, 522 (App. 1994).
�(Under Rule 111(c), Ariz. R. Sup. Ct, a memorandum decision may be cited for persuasive value, but only if it was issued on or after January 1, 2015, no opinion adequately addresses the issue before the court, and the citation is not to a depublished opinion or a depublished portion of an opinion.)
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