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I.  What is a Special Action?


● speedy, limited appellate review of non-final rulings made in superior court or 
justice/municipal court at pretrial, during trial, pre-sentencing, plea stage, post-conviction


●  referred to as “extraordinary writ” because only extraordinary circumstances warrant SA relief

1)  Two Types:


i)  simply known as “special action” – review discretionary


ii) statutory special action – particular statute creates the right to appeal that issue
Example:  ARS§ 13–753 deals with a capital defendant’s claim of intellectual disability, which could render him/her ineligible for the death penalty.  Sub(I) provides that, within 10 days after the trial court makes its findings, either the State or the Δ may file a SA petition and the COA “shall exercise jurisdiction and decide the merits of the claims raised.”
2)  
How does Special Action differ from Appeal?  Flip side of the coin


APPEAL



vs. 

SPECIAL ACTION

▪§ 13–4032 limits State’s right to appeal

▪Any issue not covered by statute


▪Mandatory appellate court jurisdiction

▪Discretionary jurisdiction


▪Full complete record available for review

▪Only what parties include in Appendix

▪Ariz. Rules of Criminal Procedure govern

▪Rules of Procedure for Special Action and








  Rules of Civil Appellate Procedure


▪time consuming




▪quick turnaround (in theory)

3)
Prerequisite for SA jurisdiction:

No equally plain, speedy, and adequate remedy by appeal.


ARS 13–4032 provides the State with a statutory right to appeal:


(1)  order dismissing count(s), indictment, information, or complaint



(2)  order granting new trial



(3)  ruling on question of law adverse to the State when Δ appeals after conviction



(4)  order made after judgment affecting the State’s or Victim’s substantial rights



       (Victim must request if right is Victim’s)


(5)  illegal sentence – not authorized by statute



see State ex re. McDougall v. Crawford, 159 Ariz. 339 (App. 1989)


(6)  evidence “suppressed” on constitutional grounds 




see State v. Bajarano, 219 Ariz. 518 (App. 2008) (suppressed vs. precluded)


(7)  judgment of acquittal that is entered after verdict of guilt


When is remedy by appeal not plain, speedy, or adequate?



▪ Older cases frame the issue as:




- “justice cannot be satisfactorily obtained by other means”




-  under no rule of law can a trial court’s actions be justified




-  appeal would be ineffective to correct error




-  purpose of the right would be lost by waiting for appeal



▪ Juvenile and child custody issues are ripe for SA review



▪ Common Issues raised by Δ:




▫  denial of bond




▫  motions for remand to grand jury Rule 12.9




▫  double jeopardy claim after initiation of second proceeding




▫  some speedy trial/Rule 8 claims




▫  other compelling reasons, such as sentencing issue where very short sentence 



    will be served before appeal concludes.
II.
“Questions Raised” — or what issues warrant SA relief?



    3 Questions under Rule 3
Rule 3(a)[i]

Whether RJ failed to exercise discretion which he has a duty to exercise.


(  TO COMPEL PERFORMANCE OF A DISCRETIONARY ACT


      NOT that the judge is required to exercise discretion in a particular manner, 


      but only that he exercises it.


Example:  failure/refusal to adjudicate a motion.



e.g.: fails to rule on Δ’s motion under Rule 13.4(b), severance as a matter of right.

Rule 3(a)[ii]

Whether RJ failed to perform a duty required by law as to which he has no discretion


(  TO COMPEL PERFORMANCE OF A MANDATORY DUTY


Examples:



▪ Rule 17.4(g): Automatic change of judge if plea withdrawn after submission of 




presentence report upon request by Δ



▪ Rule 10.2: Timely motion for change of judge as matter of right



▪ Refusal to give Δ opportunity to withdraw plea if court rejects plea agreement in whole 



or in part.

Rule 3(b)

Whether RJ has proceeded    [formerly certiorari]


or is threatening to proceed   [formerly prohibition]


without or in excess of jurisdiction or legal authority.


Examples:


▪ clear statute of limitations violation (w/o jurisdiction)



▪ proceeding under wrong venue  (w/o jurisdiction)



▪ grants untimely Rule 12.9 motion to remand to GJ  (w/o legal authority)



▪ orders Victim to submit to defense interview  (w/o legal authority)
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 If you can frame your issue under Rule 3(a) or (b) – do so.


  “Bright line” standards, so more likely to get jurisdiction & relief.

Rule 3(c) 


Whether RJ’s decision was arbitrary and capricious or an abuse of discretion.


▪ Just what is “discretion”?

“Judicial discretion has been defined as the power of decision, exercised to the necessary end of awarding justice, based upon reason and law, but for which decision there is no special governing statute or rule.”  



Santanello v. Cooper, 12 Ariz. App. 123, 468 P.2d 390 (App. 1970) vacated on 



other grounds, 106 Ariz. 262, 475 P.2d 246 (1970) (emphasis added).

▪ So, what’s an abuse of discretion?



misapplies the law; predicates decision upon irrational basis; manifestly unreasonable


▪  Requires your objective, professional judgment in assessing whether ruling is abuse.



“I disagree with the ruling” is not sufficient reason to seek SA relief



Even if ruling is wrong, harm must be clear and “urgent”



e.g.:  
preclusion of crucial evidence or testimony




jury instruction clearly misstates the law.


▪  Majority of SA issues will fall under Rule 3(c).

III.
Tell Me Why Your Issue is SO Special  — Persuasive Factors

      More = Better 

● No adequate remedy by appeal



and harm cannot be “undone”

● Statewide Importance



your issue is more “special” if it has broad impact on the practice of criminal law, 
as 


opposed to the impact it has on your specific case.
● Substantial Public Importance



your issue is “special” because it involves public policy considerations

● Issue of First Impression



your issue is “special” because no other Arizona court has addressed it

● Pure Question of Law:



- construction of Constitution, Statue, or Rule 



- interpretation of new statute or rule




Examples:   
issues involving Victim’s rights






ever-changing DUI law






impact of AMMA in DUI cases






“new” Evidence Rule 702/Daubert
● Issues likely to arise again



inconsistent ruling

PRACTICE TIP:
Don’t simply recite factors in litany form:




▪Back up your special circumstances with detailed, solid reasons;




▪Point to evidence of how widespread the problem is/will become;




▪Explain policy considerations;




▪Attach minute entries of inconsistent rulings on same issue.

IV.
Examples of Issues ripe for SA consideration:

   No right to appeal  +  Special Factors
▪ Interpretation of a constitutional, statutory, or rule provision

▪ Victim’s Rights issues

▪ Bail / Pretrial detention

▪ Probable Cause/Grand Jury remand rulings

▪ Questioning of Jurors – grand and petite

▪ Change of Judge as matter of right Rule 10.2

▪ Right to Jury Trial

▪ Disclosure Order / Sanction rulings

▪ Evidentiary rulings –


Special Action:    Evidence PRECLUDED on non-constitutional grounds


Appeal:    Evidence SUPPRESSED on constitutional grounds




e.g.  4th, 5th, 6th Amendment as basis for suppression

▪ Jury Trial Instructions if incorrect as matter of law

▪ Assertions of privilege

▪ Disqualification of Counsel

▪ Plea agreement challenges

▪ Sentencing Issues:  


- Striking of State’s sentence enhancement/aggravation allegations


- Refusal to find “same occasion”


NOT to be confused with imposition of an illegal sentence, which is appealable 

e.g., sentence actually imposed is illegal (wrong statute; inadequate proceeding)

▪ Rule 32 Post-Conviction Proceedings:


- enforce Rule 32.4 – PCR should be assigned to sentencing judge where possible



State ex rel. Corbin v. Superior Court, 138 Ariz. 500, 675 P.2d 1319 (1984).


- no discovery orders in post-conviction proceedings



Canion v. Cole, 210 Ariz. 598, 115 P.3d 1261 (2005)


- setting evidentiary hearing on a clearly precluded claim.
V.
Timelines of Filing a Special Action:

● Rules of Procedure for SA do not impose time limits for filing.   


● LACHES: 



▪ may be the only restriction on the time for filing a SA petition. 



▪ equitable doctrine may bar claim if unreasonably delay results in actual prejudice to the 


   adverse party 




Harris v. Purcell, 193 Ariz. 409, 412, ¶ 16, 973 P.2d 1166, 1169 (1998).




State ex rel. McDougall v. Tvedt, 163 Ariz. 281, 787 P.2d 1077 (App. 1989)


● PRACTICE POINT:  Undue delay undermines claim that your issue is “special”
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DISTINGUISH State v. Mahoney, 25 Ariz. App. 217, 542 P.2d 410 (App. 1975):



Held:  when a criminal prosecution is dismissed, the 20-day time period for taking appeal 

applies to the State’s SA.  


NOTE that an order dismissing counts/indictment is now appealable under 13-4032(1)

VI.
Stay of Proceedings/Orders  — Rule 5

Mere filing does not stay trial proceedings or court order
1)  WHEN DO YOU NEED ONE?


▪ nearing court-imposed deadline  (i.e., court-ordered disclosure deadline)

▪ firm trial date on near horizon = 6 weeks or less


▪ jury empaneled and jeopardy attached = true emergency

2)  CRITERIA FOR GETTING ONE — what to argue:  


RULE 65 governing temporary restraining orders & preliminary injunctions applies:

A party seeking a preliminary injunction must show:


▪ a strong likelihood of success on the merits  [prima facia case; not certainty]



▪ a possibility of irreparable injury for which there is no adequate remedy 



▪ a balance of hardships weighing in petitioner’s favor



▪ stay will not deprive RPI of any rights



▪ public policy favoring the requested relief. 



▪ enforcement of constitutional rights is w/in the public policy of AZ



Shoen v. Shoen, 167 Ariz. 58, 63, 804 P.2d 787, 792 (App.1990);


Smith v. Ariz. Citizens Clean Elections Comm., 212 Ariz. 407, 411, ¶ 10, 


   132 P.3d 1187, 1191 (App. 2006)

3)  PROCEDURE:


i)  Must ask trial court first; get written minute denying request;


ii)  If trial court grants stay, no further action need be taken.


     If trial court denies stay, must file Stay Motion with COA



(note:  SA petition must be filed at same time as Stay request)

iii)  [Div. 1]  Follow directions in Order Setting Dates 



Generally, Petitioner is responsible for coordinating telephonic conference




w/ opposing counsel & court panel


iv)  Know the facts and procedural history


      Be prepared to argue the merits of the issues raised in SA

If stay is necessary & granted ( one foot is in the door

If stay is necessary but denied ( unlikely that jurisdiction will be accepted

[image: image3.wmf]
4)  “EMERGENCY” ACTION --- LOGISTICAL NIGHTMARE:  


You need to file SA petition mid-trial & trial court denies your stay request


Stay Motion + SA Petition = must be filed in COA simultaneously


If relevant transcript cannot be obtained on expedited bases, 



▪  File “bare bones” Petition, explaining urgency



▪  Attach affidavit(s) signed by Prosecutor setting forth facts & circumstances



▪  Avow to file transcript as soon as possible.

VII.
Parties to a Special Action


Rule 2 and Rule 4(c):

Caption will look similar to this:
_______________________________________


[Aggrieved Party] 



Petitioner,

v.


Honorable [name], a Judge/Commissioner


of the Superior Court of the State of Arizona,


in and for the County of [ name ],



Respondent,


and


[Prevailing Party],



Real Party in Interest
__________________________________________________/
1)  PETITIONER:  Can be the State, the Defendant, or the Victim.  
2)  RESPONDENT:  (RJ)

Judge/Commissioner/JP who made the order being challenged.


If more than one involved, name each one; COA is w/o jurisdiction to grant relief against 
unnamed Respondent.

SEE:  Hickox v. Superior Court, 19 Ariz. App. 195, 505 P.2d 1086 (App. 1973):



Rulings made by various judges on a peremptory challenge for change of 
judge:  



Petitioner failed to join one of the judges as a party respondent, so COA was 



w/o jurisdiction to grant relief against him.


Respondent Judge has only a “nominal” interest in the proceeding and lacks standing to appear 
and advocate the correctness of a contested ruling.  That task fall to the Real Party in Interest, 
who has a justiciable state in the outcome of the SA.


Can RJ ever have standing to appear?  (e.g., Petitioner & RPI agree relief should be granted):


YES if “Defense-of-police response”:  RJ defends the general validity of an underlying 



 administrative practice, policy, or local rule.



NO   if “I-ruled-correctly response”:  court cannot assert validity of resolution of a 



 particular issue in the case.




see Hurles v. Superior Court, 174 Ariz. 331, 849 P.2d 1 (App. 1993)
3)  INTERVENTION – Rule 2(b)

● intervener has actual interest in outcome and not adequately protected by the existing parties.

See Rule 24, Ariz. R. Civ. P., which provides for intervention when


intervener claims an interest and disposition of the special action may impair or 



impede intervener’s ability to protect that interest.

Example:  If Victim is Petitioner and names only the State as RPI, Defendant could intervene.

4)  AMICUS CURIAE— Rule 7(f):

● amicus has a more general interest in outcome of the issue.

TIMING:
No express time limit: 




File as expeditiously as possible after SA petition filed;




Rule 16, Ariz. R. Civ. App. P. controls:


HOW:  Any party except the State:



1)  by written consent of all parties or



2)  by leave granted by court upon motion

Motion for Leave to Participate and Brief of Amicus = filed together

Motion for leave:



identify interests of the applicant



state that applicant has read petition



state reasons why amicus brief should be accepted


Brief:  Rule 16(a). Ariz. R. Civ. App. P.:  max 12,000 words/proportionately spaced



otherwise, Rule 13 & 14 apply


Response to Motion for leave?   ( no provision in Rules


Response to Brief:  Rule 16 allows 20 day after order granting motion for leave to file



but should be prepared to file ASAP due to short turn-around in SA


Oral Argument:  participate only by leave of appellate court.
VIII.  Writing the Special Action Petition or Response:
Rule 7(e) RPSA requires the following sections:

I.
Jurisdictional Statement which should address:


a)  Appellate court’s subject matter jurisdiction:



This Court [court of appeals] is authorized to consider a Petition for Special Action under 

Article 6, §§ 5 and 9 of the Arizona Constitution, A.R.S. §§ 12-2021 et seq., and Rules 1, 


3, 4, and 7, Arizona Rules of Procedure for Special Actions.



b)  Why SA jurisdiction is appropriate:



While this Court’s decision to exercise its special action jurisdiction is highly 



discretionary, Haas v. Colosi, 202 Ariz. 56, 57, ¶ 2, 40 P.3d 1249, 
1250 (App. 2002), the 

State submits that this Court should accept special action jurisdiction in this case for the 


following reasons. 



1)  Jurisdiction is appropriate where there is no equally plain, speedy and 





adequate remedy by appeal.  See Rule 1(a), Arizona Rules of Procedure for 



Special Actions; Alejandro v. Harrison, 223 Ariz. 21, ¶ 6, 219 P.3d 231, 233 



(App. 2009).  The State has no right to appeal the Respondent Judge’s order 



[e.g., requiring disclosure of confidential information.]



2)  Cite cases where SA jurisdiction has been granted on similar issues.



3)  Briefly recap the “special circumstances” 




issue of first impression; pure issue of law, etc.

II.
Statement of the Issue:  



Frame the issue relevant to the Rule 3 “Question(s)”  


keep it simple, clear, and concise;

III.
Statement of Facts and Procedural Background:



Include citations to the record (e.g., Appendix Item X, at y.)

IV.
STANDARD OF REVIEW:   provide it even though not required by Rule 7(e)



de novo if issue of law:  constitutional/statutory construction



deference to factual findings if supported by record and not clearly erroneous



abuse of discretion = 

V.
ARGUMENT:



-elaborate arguments presented to trial court 




-include citations to authority and record

IV.
CONCLUSION:



-not required by Rule 7(e) but has more impact as a separate section rather than appearing 


as the last part of the argument.



-reiterate relief requested:  accept jurisdiction and grant relief

Rule 7(e) Miscellaneous:


Copy of decision from which relief is requested must be attached to Petition



-not included in Appendix


10,500 word limit


Double spaced; 14 pt. proportional font


Certificate of Compliance (Petition, Response, Reply)
RESPONSES TO SA PETITIONS: 

Same format as the Petition


Jurisdictional Statement:  



contradict claim of “no remedy by appeal” where applicable



rebut “special factors”



Relief requested:



Deny jurisdiction; but if jurisdiction accepted, deny relief

Appendix:  include relevant items not supplied by Petitioner.
REPLY:  Rule 7(d)


No reply by Petitioner unless directed by the court


If permitted:  5,250 word limit
IX.
Making Your Record & why this is important:

1)  WHAT IS THE RECORD - GENERALLY


i)  Anything said in open court on the record: (transcripts)



Testimony



Argument



Stipulations



**Recapture in-chambers discussions ASAP on the record:



  “Your honor, as I understand the conversation from chambers, you are saying ______.”


ii)  Anything filed in the court file:



Pleadings 



Motions & Responses



Jury Instructions



Court Rulings (minute entries)



Presentence reports & recommendations


iii)  Offers of Proof:



If evidence is precluded without a hearing, you must make an offer of proof of: 




what the evidence is, 




why you need it, 




what it would have established.




Present your excluded witness out of the jury’s sight to make your offer of proof




Include every legal argument in support of your position


iv)  Motion for Reconsideration:



Excellent opportunity to get any “second thoughts” into the record.
 

2)  WHAT IS THE RECORD FOR SA PURPOSES — APPENDIX


i)  Consists of only those items submitted by the parties by inclusion in the Appendix.



▪ Necessary for the appellate court to understand the facts and procedure of the case



▪ Must cite to the record in the SA Petition


ii)  Should consist of: 



▪ relevant written motions & responses



▪ relevant exhibits admitted at evidentiary hearings



▪ relevant written court rulings



▪ relevant transcripts (any time the issue was discussed on the record)
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It’s almost impossible to establish ABUSE OF DISCRETION 

on an inadequate record. 

X.
Where to File:

Rule 4(a):  Special Actions can be initiated in 




Arizona Supreme Court




Court of Appeals




Superior Court

Rule 4(b) Venue:



If brought in Superior Court, file in county where RJ sits;


If brought in COA, file in court that has territorial jurisdiction over your county.

Rule 7(b):  


File petition in lowest level appellate court  (e.g., COA rather than ASC);


Otherwise, Petitioner must explain why the petition is being filed in this higher level 



court. 



▪ A decision to deny jurisdiction is not a decision on the merits, so Petition can be refiled 



in lower appellate court.



▪ Court of appeals has SA jurisdiction in capital cases prior to imposition of sentence.



▪ Direct filing in the ASC is “exceptional” but contemplated under Rule 4(a)




(  must be exceptional/unusual circumstances




  
See Cronin v. Sheldon, 195 Ariz. 531, 991 P.2d 231 (1999)





  was issue of first impression + pure law + statewide significance 





  affecting employees & employers throughout AZ



(   Div 1 and Div 2 issued inconsistent rulings on same issue 
XI.
Further Review


Rule 8
Jurisdiction denied:  NO motion for reconsideration permitted

Comment to Rule 8; Rule 22(d)(3), Az. R. Civ. App. P.
Relief denied/granted:  YES motion for reconsideration permitted w/in 15 days



Rule 22(b), Az. R. Civ. App. P. 
Rule 8(a):  Review of Decision of Superior Court by Court of Appeals:



▪ by appeal, when that remedy exists  




ARS § 12-2101; 



State v. Bayardi, 230 Ariz. 195, 281 P.2d 1063 (App. 2012)


▪ by special action if no remedy by appeal 



●  If in doubt as to which way to go, cite 




Robinson v. Kay,  225 Ariz. 191, ¶ 7, 236 P.3d 418 (App. 2010)



“Although we lack appellate jurisdiction, we may nevertheless exercise our 



discretion to accept special action jurisdiction.”



CAVEAT:  Special Action is not a substitute for an appeal.

Rule 8(b):  Review of Decision of Court of Appeals by ASC:


▪ by “Petition for Review of a Special Action Decision of the Court of Appeals”



▪ Rules 22, 23, Az. R. Civ. App. P. control:




▫ Petition: file within 30 days of decision





- 3,500 word limit





- attach copy of COA decision or Sup Ct decision if COA declined juris





- appendix separately bound if more than 15 pages



▫ Response: filed within 30 days of service




▫ Reply:  None unless ordered by ASC  (Rule 23(e), Az. R. Civ. App. P.)



▪ new Special Action only when “exceptional circumstances” make petition for review 


  inadequate.  See State ex rel. Neely v. Sherrill, 168 Ariz. 469, 471, n. 1 (1991)


▪ Motion for Stay or Expedited Review can be filed in ASC



▪ If ASC grants review, it may





- consider and decide merits 





- remand to court of appeals





- make “other dispositions”





  Rule 23(i), Az. R. Civ. App. P.

Standards of Review:


▪ If SA jurisdiction declined by COA or Superior Court:




- order denying jurisdiction is reviewed for abuse of discretion



▪ If SA jurisdiction accepted and merits were addressed:



- de novo review of legal conclusions;



- abuse of discretion, and




- deference to factual findings viewed in light most favorable to sustaining those 




findings.

XII.
ASC — Motion for Reconsideration 


Rule 9

When ASC accepts jurisdiction and issues merits decision:



▪ No motion for reconsideration if decision states that it becomes effective immediately 


   or that mandate shall issue immediately



▪ Yes motion for reconsideration within 15 days if decision states that it becomes 



   effective after mandate issues.



● Response to motion for reconsideration:  due 15 days after service of motion.

