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THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 
ADMITTING EVIDENCE REGARDING APPELLANT’S 
PRESENCE AT FAMOUS SAMS THE NIGHT BEFORE THE 
SHOOTINGS. 

Appellant asserts that the trial court committed reversible error in admitting 

evidence that he tried to enter Famous Sams the night before the shootings with a 

gun, was thrown out, and beaten up.  The trial court acted well within its 

considerable discretion in admitting this evidence because it was relevant and 

extremely probative to prove motive, identity, and intent. 

A. STANDARD OF REVIEW. 

A trial court’s ruling regarding the admissibility of evidence will not be 

disturbed on appeal “absent a clear abuse of its considerable discretion.”  State v. 

Alatorre, 191 Ariz. 208, 211, ¶ 7, 953 P.2d 1261, 1264 (App. 1998); see also State 

v. Miller, 187 Ariz. 254, 257, 928 P.2d 678, 581 (App. 1996) (“Decisions regarding 

the relevance and admissibility of evidence lie within the sound discretion of the 

trial court”).  An appellate court will not “second-guess a trial court’s ruling on the 

admissibility or relevance of evidence.”  State v. Spreitz, 190 Ariz. 129, 146, 945 

P.2d 1260, 1277 (1997). 

Moreover, this Court will affirm a trial court’s ruling admitting other act 

evidence, even if the trial court admitted the evidence for the wrong reason.  State 

v. Andriano, 215 Ariz. 497, 503, ¶ 23, 161 P.3d 540, 546 (2007); State v. Varela, 

178 Ariz. 319, 323, 873 P.2d 657, 661 (App. 1993). 
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B. FACTUAL BACKGROUND. 

The State filed a pretrial motion in limine, noticing its intent to present 

at trial, evidence that the night prior to the shootings giving rise to the charges, 

Appellant was in possession of a Ruger handgun, became involved in an 

altercation at Famous Sams, left a bloody handprint on the wall outside Famous 

Sams, and threatened to return and seek revenge.  (R.O.A., Item 11 at 1–4.)  The 

State asserted that this evidence was “intrinsic” to the crimes charged.  (Id. at 5–7.)  

The State asserted that the evidence was also admissible under Rule 404(b) of the 

Arizona Rules of Evidence to prove motive and intent.  (Id. at 7–9.)  The trial court 

found that the evidence was intrinsic, and ruled it admissible.  (R.T. 11/30/11, at 

51.)  

C. APPLICABLE LAW. 

In State v. Ferrero, 229 Ariz. 239, 243, ¶ 20, & n.4, 274 P.3d 509, 513 

(2012), the Arizona Supreme Court significantly narrowed the scope of “intrinsic” 

evidence, effectively overruling, or abrogating, a slew of prior decisions of both 

that and this Court.  The supreme court limited the scope of intrinsic evidence to 

evidence that: “(1) directly proves the charged act, or (2) is performed 

contemporaneously with and directly facilitates commission of the charged act.”  

Id., ¶ 20.  However the supreme court made clear that much of what was 

previously considered “intrinsic” evidence would, nonetheless, be admissible 
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under Rule 404(b) of the Arizona Rules of Evidence: “Our narrow definition of 

intrinsic evidence will not unduly preclude relevant evidence of a defendant’s other 

acts.  Non-intrinsic evidence will often be admissible for non-propensity purposes 

under Rule 404(b).”  Id. at 514, ¶ 23, 274 P.3d at 244.  In fact, the supreme court 

quoted with approval the following: 

[I]t is unlikely that our holding will exclude much, if any, evidence 
that is currently admissible as background or “completes the story” 
evidence under the inextricably intertwined test.  We reiterate that the 
purpose of Rule 404(b) is simply to keep from the jury evidence that 
the defendant is prone to commit crimes or is otherwise a bad person, 
implying that the jury needn’t worry over much about the strength of 
the government’s evidence.  No other use of prior crimes or other bad 
acts is forbidden by the rule, and one proper use of such evidence is 
the need to avoid confusing the jury.  Thus, most, if not all, other 
crimes evidence currently admitted outside the framework of Rule 
404(b) as “background” evidence will remain admissible under the 
approach we adopt today.  The only difference is that the proponent 
will have to provide notice of his intention to use the evidence, and 
identify the specific, non-propensity purpose for which he seeks to 
introduce it (i.e., allowing the jury to hear the full story of the crime).  
Additionally, the trial court will be required to give a limiting 
instruction upon request.   
 

Id. (quoting United States v. Green, 617 F.3d 233, 249 (3rd Cir. 2010)).1 
 
Evidence is admissible under Rule 404(b) for any relevant purpose other 

than proving “the character of a person in order to show action in conformity 

therewith.”  Ariz. R. Evid. 404(b); see also State v. Jeffers, 135 Ariz. 404, 417, 661 

                                                            
1 The same is not true regarding Rule 404(c) of the Arizona Rules of Evidence 
because such evidence, is, in fact, “offered to prove the defendant’s propensity to 
commit the charged act,” and the trial court must screen the evidence as required 
by Rule 404(c).  See Ferrero, 229 Ariz. at 245, ¶ 28, 274 P.3d at 515. 
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P.2d 1105, 1118 (1983) (“The list of ‘other purposes’ in rule 404(b), for which 

other crime may be shown, is not exclusive; if evidence is relevant for any purpose 

other than that of showing a defendant’s criminal propensities, it is admissible. . . 

.”).  Also, Rule 404(b) is “a rule of inclusion,” and precludes the admission of other 

acts “only when [they are] offered for the sole purpose of proving character.”  State 

v. Terrazas, 189 Ariz. 580, 588, 944 P.2d 1194, 1202 (1997); see also Huddleston v. 

United States, 485 U.S. 681, 687 (1988) (noting that Federal Rule of Evidence 

404(b) does not “flatly prohibit the introduction” of certain evidence, but instead, 

“protects against the introduction of extrinsic act evidence when that evidence is 

offered solely to prove character”). 

Pursuant to Rule 404(b): 

 [E]vidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show action in conformity 
therewith.  It may, however, be admissible for other purposes, such 
as proof of motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 
 

(Emphasis added.)  To be admissible under Rule 404(b): (1) the prior act evidence 

must be relevant and admissible for a proper purpose; (2) the prior act must be 

established by clear and convincing evidence; (3) the prejudicial value of the prior 

act must not substantially outweigh its probative value; and (4) the trial court must 

give a limiting instruction concerning the use of the evidence if requested by the 
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defendant.  State v. Nordstrom, 200 Ariz. 229, 248, ¶ 54, 25 P.3d 717, 736 (2001); 

State v. Mills, 196 Ariz. 269, 274–75, ¶ 24, 995 P.2d 705, 710–11 (App. 1999). 

D. ANALYSIS. 

Although the trial court ruled the evidence admissible as “intrinsic” 

evidence, it does not appear to meet the narrowed standard set forth in Ferrero.  

However, the evidence was clearly admissible pursuant to Rule 404(b) to prove 

Appellant’s motive to fire shots into Famous Sams, his intent in doing so, and to 

prove the identity of the shooter.  See Ferrero, 229 Ariz. at 514, ¶ 23, 274 P.2d at 

244; Andriano, 215 Ariz. at 503, ¶ 23, 161 P.3d at 546. 

Appellant’s animosity toward Cooper, and Famous Sams in general, was 

extremely probative to establishing his motive to fire seven shots into the front 

door of Famous Sams.  The night prior to the shootings, Appellant was severely 

beaten by Cooper, the manager at Famous Sams, and humiliated in front of his 

girlfriend.  (R.T. 6/5/12, at 36, 51–52, 117, 121, 188–89.)  Appellant was so upset 

and humiliated that he began yelling and making threats, stating, “I’ll be back.  

You’re all dead.”  (Id. at 52; R.T. 6/4/12, at 91–92; R.T. 6/6/12, at 66; R.T. 6/11/12, 

at 108–10.)  Appellant made his motive crystal clear.  Motive is clearly a “proper 

purpose” for admitting other act evidence.  See, e.g., State v. Hardy, 230 Ariz. 281, 

289, ¶ 38, 283 P.3d 12, 20 (2012) (“Evidence of prior argument with or violence 

toward a victim is [  ] admissible to show motive or intent”); State v. Johnson, 212 
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Ariz. 425, 430, ¶ 12, 133 P.3d 735, 740 (2006) (evidence of defendant’s gang 

involvement admissible to prove motive to kill victim to eliminate her as a witness 

and to further the criminal objections of the gang); State v. Gulbrandson, 184 Ariz. 

46, 61, 906 P.2d 579, 594 (1995) (evidence of prior assault on victim admissible to 

prove “motive and intent”); State v. Mills, 196 Ariz. 269, 275, ¶ 26, 995 P.2d 705, 

711 (App. 1999) (evidence that defendant had previously cut victim’s brake line 

admissible to prove motive for murder). 

Similarly, the evidence was admissible to prove intent. See Hardy, 230 Ariz. 

at 289, ¶ 38, 283 P.3d at 20 (evidence of prior argument or violence admissible to 

prove intent); Gulbrandson, 184 Ariz. at 61, 906 P.2d at 594 (evidence of previous 

assault “shows motive and intent”); Mills, 196 Ariz. at 275, ¶ 26, 995 P.2d at 711 

(evidence that defendant had previously cut the victim’s break line admissible to 

prove intent to kill victim). 

The evidence was also admissible to prove the identity of the shooter.  See 

Johnson, 212 Ariz. at 430, ¶ 12, 133 P.3d at 740 (evidence of defendant’s gang 

involvement admissible to help prove identity of defendant in committing murder 

and other crimes); Nordstrom, 200 Ariz. at 249–50, ¶ 65, 25 P.3d at 737–38 

(evidence that defendant and another person were in possession of weapons of the 

type used in commission of murders hours earlier admissible to prove identity). 
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Appellant focuses upon “evidence of him trying to enter the Famous Sam’s 

the night before the shootings with a gun,” claiming (erroneously) that it was 

admitted to show that “he must have been the man with the gun the following 

night.”  (O.B. at 18.)  Not so.  Evidence regarding the gun was clearly admissible 

to prove identity by tying Appellant to the gun used the following night to commit 

the shootings.  Robert Ulich testified that the gun Appellant possessed on Thursday 

night was a “Ruger” semiautomatic handgun (R.T. 6/11/12, at 97–100)––the same 

type of gun Appellant had on used in the shootings the following night, and the 

same type of gun Appellant possessed a year later.2  Thus, separate and apart from 

proving motive and intent, evidence that Appellant possessed the same type of gun 

used in the shootings was relevant and extremely probative to prove his identity as 

the shooter.  See Nordstrom, 200 Ariz. at 249–50, 25 P.3d at 737–38 (evidence that 

defendant and another person were “in possession of weapons of the same type” 

used hours later in committing murders relevant and admissible to prove identity 

and opportunity); State v. Dickens, 187 Ariz. 1, 18–19, 926 P.2d 468, 485–86 

(1996) (evidence that defendant stole a gun from a co-worker in California 

admissible to prove that Appellant, and not his accomplice, procured the gun used 

to commit the murders). 

                                                            
2 At trial, Appellant claimed that the gun he possessed on Thursday January 26, 
2006, was not the same gun he possessed when arrested on January 25, 2007, 
which was shown to be the same gun used in the January 27, 2006 shootings.  (R.T. 
6/28/12, at 48.) 
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The State did not offer evidence of the Thursday night incident to prove that 

Appellant has a character for getting beat up, or that he acted in conformity with 

that character in committing the crimes the following night.  Nor was the evidence 

admitted to show that Appellant had a propensity to attempt to sneak guns into 

bars, or to show that he was a bad person.  As discussed above, the evidence was 

admissible to prove motive, intent, and to assist in identifying Appellant as the 

person who fired the shots into Famous Sams the following night. 

Because the trial court admitted the evidence as “intrinsic” evidence it did 

not make a specific finding that the jurors could find by “clear and convincing 

evidence” that Appellant was the same person that got beat up at Famous Sams the 

night before the shootings.  See Nordstrom, 200 Ariz. at 248, ¶ 57, 25 P.3d at 736; 

State v. Terrazas, 189 Ariz. 580, 582, 944 P.2d 1194, 1196 (1997).  However, the 

State proved it to an absolute certainty, and Appellant conceded it at trial.  (R.T. 

6/28/12, at 47, 67–68, 91.)  Margaret Finn, Cooper Redmond, Esmeralda Mesa 

(Appellant’s girlfriend), Robert Ulich, and Lucy Munoz all testified that Appellant 

was the person Cooper beat up at Famous Sams the night before the shootings.  

(R.T. 6/4/12, at 83–84; R.T. 6/5/12, at 41–42, 177; R.T. 6/11/12, at 98–99; R.T. 

6/19/12, at 27–29.)  And, DNA analysis established that he left the bloody 

handprint on the exterior wall at Famous Sams after he was beat up by Cooper.  

(R.T. 6/12/12, at 52–53, 56; R.T. 6/14/12, at 155, 159.)  Thus, the evidence clearly 
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“satisfied the Terrazas standard.”  Nordstrom, 200 Ariz. at 248, ¶ 57, 25 P.3d at 

736. 

The trial court did not make an explicit Rule 403 ruling because Appellant 

never raised a Rule 403 objection.  Where, as in the present case, a party does not 

raise a Rule 403 objection, the trial court is not obligated to make a Rule 403 

ruling.  See State v. Cannon, 148 Ariz. 72, 76, 713 P.2d 273, 277 (1985); State v. 

Salman, 182 Ariz. 359, 365, 897 P.2d 661, 667 (App. 1994).  In such a situation, 

any Rule 403 objection has been “waived” and is not subject to appellate review.  

State v. Montano, 204 Ariz. 413, 425, ¶ 58, 426, ¶ 63, 65 P.3d 61, 73, 74 (2003); 

State v. Gonzales, 181 Ariz. 502, 511, 892 P.2d 838, 847 (1995); see also In re 

Jaramillo, 217 Ariz. 460, 465, ¶ 18, 176 P.3d 28, 33 (App. 2008) (defendant 

waived trial court’s failure to make express Rule 403 findings by failing to request 

such findings in trial court).  Moreover, the trial court is presumed to know and 

follow the rules of evidence in making its evidentiary rulings.  State v. Warner, 159 

Ariz. 46, 52, 764 P.2d 1105, 1111 (1988); see also State v. Ramirez, 178 Ariz. 116, 

128, 871 P.2d 237, 249 (1994) (“[T]he trial court is presumed to know and follow 

the law”); State v. Williams, 220 Ariz. 331, 334, ¶ 9, 206 P.3d 780, 783 (App. 2008) 

(“Trial judges are presumed to know the law and to apply it in making their 

decision”) (quoting State v. Trostle, 191 Ariz. 4, 22, 951 P.2d 869, 887 (1997)).  

And, the danger of “unfair” prejudice was virtually non-existent because it was 
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neither a “crime” (as far as the jurors knew) nor a “wrong” for Appellant to possess 

a gun or get beat up.  The only way the evidence could “prejudice” Appellant was 

to show that he had a strong motive to seek revenge against Cooper and Famous 

Sams, and to tie him and his gun to the shootings.  This was, therefore, 

“prejudicial” “in the sense that all good relevant evidence is.”  State v. Schurz, 176 

Ariz. 46, 52, 859 P.2d 156, 162 (1993). 

Finally, the trial court gave the following limiting instruction: 

 Evidence of other acts has been presented.  You may consider 
these acts only if you find that the State has proved by clear and 
convincing evidence that the defendant committed these acts.  You 
may only consider these acts to establish the defendant’s motive, 
opportunity, intent, preparation, plan, knowledge, identity or absence 
of mistake or accident. 
 
 You must not consider these acts to determine the defendant’s 
character or character trait, or to determine that the defendant acted 
in conformity with the defendant’s character or character trait and 
therefore committed the charged offense. 
 

(R.T. 6/27/12, at 140.)  The jurors are presumed to have followed this limiting 

instruction.  See State v. Newell, 212 Ariz. 389, 403, ¶ 68, 132 P.3d 833, 847 

(2006); State v. LeBlanc, 186 Ariz. 437, 439, 924 P.2d 441, 443 (1996). 

 The trial court acted well within “its considerable discretion” in admitting 

evidence regarding Appellant’s presence at Famous Sams the night prior to the 

shootings.  Alatorre, 191 Ariz. at 211, ¶ 7, 953 P.2d at 1264.  The trial court did not 

abuse its discretion in admitting the evidence. 






















