ETHICS FOR PROSECUTORS, KEEPING THE DISCIPLINARY COMMISSION FROM KNOCKING ON YOUR DOOR

I. The Purpose of the Disciplinary Rules is to Protect the Public from Unscrupulous Attorneys.

A. Can the Public Trust this Attorney?
1. The purpose of disciplinary actions, Lord Mansfield wrote in 1778, "is not by way of punishment; but the Courts on such cases exercise their discretion, whether a man whom they have formerly admitted, is a proper person to be continued on the roll or not.

2. The objective of disciplinary proceedings is to protect the public, the profession and the administration of justice and not to punish the offender." In re Kastensmith, 101 Ariz. 291, 294, 419 P.2d 75, 78 (1966).
3. Through the disciplinary process, the Arizona Supreme Court is exercising the constitutionally granted power to manage the conduct of court officers.
4. The determination of who shall practice law in Arizona and under what condition is a function placed by the state constitution in the Arizona Supreme Court."  In re Riley, 142 Ariz. 604, 691 P.2d 695, (1984).
5. Although the Arizona Supreme Court gives great deference to the reports and recommendations of the Committee and Commission, this court is the ultimate trier of fact and law in disciplinary proceedings. In re Gaynes, 168 Ariz. 574, 576, 816 P.2d 231, 233 (1991).
6. "The prosecutor's interest in a criminal prosecution 'is not that it shall win a case, but that justice shall be done.' " Pool v. Superior Court, 139 Ariz. 98, 103, 677 P.2d 261, 266 (1984)
II.  Do not lie or misrepresent facts to the courts.
A. E.R. 3.3, “Candor Toward a Tribunal” 
A lawyer shall not knowingly do any of the following:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel;

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable measures to remedy the situation, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

b. A lawyer who represents a client in an adjudicative proceeding and who knows that a person, including the client, intends to engage, is engaging, or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable measures to remedy the situation, including, if necessary, disclosure to the tribunal.

c. The duties stated in divisions (a) and (b) of this rule continue until the issue to which the duty relates is determined by the highest tribunal that may consider the issue, or the time has expired for such determination, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

d. In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.
B. Disciplinary Cases Interpreting These Rules.

1. In Re Peasley, 90 P.3d 764 (2004)  Police officer and prosecutor misrepresented facts at 2 aggravated murder trial and indicated that police did not know that defendants were suspects when interviewed informant.   

a. Police officer told informant that 2 defendants were suspects in murder.  Told court and jury that police officer did not have information on defendants until after spoke to informant.
b. Court found that Peasley intentionally violated Arizona Rule of the Supreme Court 42, Ethical Rule ("E.R.") 3.3(a)(4) (candor toward the tribunal), E.R. 4.1(a) (false statement of material fact or law), E.R. 8.4(c) (conduct involving dishonesty, fraud, deceit, or misrepresentation), and E.R. 8.4(d) (conduct prejudicial to the administration of justice). 
c. By presenting false testimony in the prosecution of two defendants charged with capital murder, Peasley violated one of the most important duties of a lawyer.
d. Court ordered permanent disbarment stating: “A prosecutor who deliberately presents false testimony, especially in a capital case, has caused incalculable injury to the integrity of the legal profession and the justice system. In such a circumstance, the public's interest in seeing that justice has been fairly administered has been violated in a most fundamental way.” 
2. In re Tarletz, 163 Ariz. 548, 789 P.2d 1049 (1990).  Attorney was paid $60 filing fee by client for bankruptcy petition.  When filed petition signed client’s name to falsely indicate that fee had not been paid.

a. Court found 3.3(A)(1) violation.
b. Disbarment is generally appropriate when a lawyer, with the intent to deceive the court, makes a false statement, submits a false document, or improperly withholds material information, and causes serious or potentially serious injury to a party, or causes a significant or potentially significant adverse effect on the legal proceeding.
c. Court ordered disbarment.
3. In re Bowen, 178 Ariz. 283, 872 P.2d 1235, (1994).  Attorney defending lawsuit involving dept and falsely stated in pleadings that his client did not owe dept to plaintiff.
a. Court found 3.3 violation because the attorney had filed a false statement with the court.
b. Ordered one year suspension based upon violation, another count and prior disciplinary record.
4. Disciplinary Counsel v. Fowerbaugh (1995) 74 Ohio St.3d 187.  Florida resident retained attorney to establish parentage of child and obtain child support.  Attorney did not file complaint but lied to client and told her complaint filed.
a. When Court would not accept filing, created false complaint with fictitious case number, judge and hearing date.  Sent complaint to client.  Attorney withdrew without revealing deception.
b. “We express our growing concern with the increase in the discipline matters referred to us by the Board of Commissioners on Grievances and Discipline in which members of the bar of Ohio have deceived their clients or a court.”
c. “A lawyer who engages in a material misrepresentation to a court or a pattern of dishonesty with a client violates, at a minimum, the lawyer's oath of office that he or she will not "knowingly * * * employ or countenance any * * * deception, falsehood, or fraud." Gov.Bar R. I(8)(A).”
d. “Such conduct strikes at the very core of a lawyer's relationship with the court and with the client. Respect for our profession is diminished with every deceitful act of a lawyer. We cannot expect citizens to trust that lawyers are honest if we have not yet sanctioned those who are not.”
III. Make full disclosure to disciplinary commission when a grievance is filed.
A. E.R. 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS
 An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not: 

(a) knowingly make a false statement of material fact; or 

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this Rule does not require disclosure of information otherwise protected by ER 1.6.
B. Disciplinary Cases Interpreting These Rules.
a. In Re Dean 212 Ariz. 221, 129 P.3d 943 (2006).  While serving as prosecutor in courtoom, prosecutor had intimate affair with judge for 2 years and appeared before him 485 times during the relationship without disclosing the affair to opposing counsel.

1. When bar counsel conducted investigation, prosecutor denied that there was affair.  

2. Eventually, judge’s wife disclosed affair.

3. A hearing officer found that Dean had in fact engaged in the affair and misrepresented the facts to the State Bar. 

4. The hearing officer concluded that Dean had violated several Rules of Professional Conduct set forth in Arizona Supreme Court Rule 42: ER 1.7(b) (conflict of interest), ER 1.16(a)(1) (terminating/declining representation), ER 8.1(a) (knowingly making a false statement of fact), ER 8.1(b) (failure to disclose a fact necessary to correct a misapprehension), ER 8.4(c) (conduct involving dishonesty, fraud, deceit or misrepresentation), ER 8.4(d) (conduct prejudicial to the administration of justice), and ER 8.4(f) (knowingly assisting a judge in conduct that is a violation of the Code of Judicial Conduct).

5. The presumptive sanction for misrepresentation, the most serious offense with which Dean was charged, is disbarment.
6. Because judge was able to continue to practice law without penalty, Court reduced attorney sanction to 6 month suspension.
b. In re Rosenzweig, 172 Ariz. 511, 838 P.2d 1272 (1992), Attorney  was suspended for three years after adding language that was beneficial to himself to a promissory note after it had been signed, knowingly presenting the falsified note to the court, and making false representations concerning the note during the disciplinary proceedings.
1. Respondent violated ER 3.3(a)(1) and (4) when he offered the altered installment note to the court, and stated that the handwritten language was added prior to signature; ER 3.4(a) and (b) when he falsified the installment note; and ER 8.1(a) when he made misrepresentations to the State Bar during their investigation.
2. ‘"It is difficult to conceive of an ethical violation more serious than a lawyer lying under oath." 
