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 I.  GENERAL PREPARATION


A.
Evaluating Your Case


1.
Begin with a thorough, and realistic, assessment of your case.




- 
Driving






- issues with the roadway






- mechanical issues






- collision dynamics




-
Personal Contact






- what did the officer observe






- what didn’t the officer observe






- inconsistencies with chemical tests




-
HGN






- problems with administration






- problems with results






- inconsistencies with chemical test results




- 
Field Sobriety Tests






- physical limitations disclosed by the defendant






- environmental issues






- appropriateness of administering tests




-
DRE






- inconsistencies with prior observations






- completeness of the exam






- inconsistencies with chemical test results




-
Chemical Test(s)






- Breath Cases







- problems with deprivation period







- problems in the QAS logs







- problems in the COBRA data







- problems with how defendant performed test






- Blood Cases







- problems with the blood draw itself







- problems with how the blood kit was prepared







- storage issues







- problems with the chromatograms

- inconsistencies with the result and the    observations made in the field



2.
You should know every potential weakness of your case better than the defense attorney or any defense “expert.”


B.
Refuting and/or Explaining Any Problems, Anomalies, or Inconsistencies


1.
Is this a genuine problem, an anomaly, or just an inconsistency?



2.
Anomalies and Inconsistencies




- How do I explain this in a way that the jury will understand?





- ex: mystery peaks in GC





- ex: Intoxilyzer out-of-service at the following QAS check





- ex: signs and symptoms do not appear to match chemical results




- Who will I need to provide the evidence for that explanation?





- officer(s)





- criminalist



3.
Problems




-  Who do I need to explain this to the jury?





- arresting officer





- HGN/FST expert





- DRE “expert”





- criminalist





- felonies: independent expert



4.
Strategic Solutions




- Not eliciting certain testimony





- ex: bad driving, lots of signs and symptoms, 6/6 on HGN, 





2/8 on W & T, and 1/4 on OLS, BAC = .201




- Dismissing the Impairment or BAC charge(s)

- ex: stop for equipment violation, minimal signs and symptoms, no HGN, 2/8 on W&T, 1/4 on OLS, BAC = .156 / .154 

- ex: Deft is weaving all over the road, runs red light, nearly causes a collision, fails to stop for several blocks, finally stops with car half in roadway and half on curb, good signs and symptoms, 6/6 on HGN, fail W&T, fail OLS, good post-Miranda admissions, BAC = .083




- Discussing an Alternate Plea with Your Supervisor


C.
Preparing for the Defense Expert


1.
Ask the defense attorney to commit to an expert with enough time for you to prepare, including interview(s) if necessary.




- Rule 15( c)(2): 

[T]he defendant shall make available to the prosecutor for examination and reproduction:

(1) The names and addresses of all persons, other than the defendant, whom the defendant intends to call as witnesses at trial, together with their relevant written or recorded statements;

(2) The names and addresses of experts whom the defendant intends to call at trial, with the results of the defendant’s physical examinations and of scientific tests, experiments or comparisons that have been completed.




- Rule 15.2(d): Time for Making Disclosure

- Superior Court: 40 days after arraignment or 10 days after the State’s disclosure

- Courts of Limited Jurisdiction: 20 days after the State’s disclosure





- State v. Romero, 130 Ariz. 142, 146, 634 P.2d 954, 985 (1981):

Both the prosecution and the defense have an affirmative duty of disclosure under Rule 15.  While the Arizona Supreme Court did not reach the issue directly, there is strong language in dicta that “blanket lists” will not satisfy Rule 15, and the parties need to provide the names of those individuals that will actually testify at trial.



2.
Request and Review a Current Curriculum Vitae



- Educational Background




- Employment History




- Professional Memberships




- Publications




- Previous Testimony



3.
GOOGLE



4.
When possible, you should interview the defense expert.




- New Issue





- ex: source code





- ex: testing blood for inhalants




- Evidentiary Hearing with implications 





- ex: Daubert and HGN and/or retrograde analysis





- ex: Crash Retrieval Data and collision reconstruction



5.
Reach out to the prosecutorial community for help.




- Your Office




- Your Investigating Agency




- Other Local Investigating Agencies




- TSRP - Beth Barnes (beth.barnes@phoenix.gov)




- APAAC




- NDAA


D.
General Reminders


1.
You begin preparing for cross-examination of the defense expert with questions in your case-in-chief.




- ex: short-breathing vs. mouth alcohol



2.
Every question should build toward closing argument.



3.
Don’t ask a question that you don’t know the answer to.



4.
Ask LEADING questions.



5.
Ask leading questions that call for limited answers.



6.
Object when the defense attorney is leading the defense expert.



7.
Use cross-examination as an opportunity to bolster your case.

II.
SELECT AN APPROACH

A.  
The Friend


1.  Characteristics




- has necessary qualifications to be an expert




- answers all questions honestly




- will tell “the whole truth” even if it hurts the defendant




- tends not to “spin” answers or advance an agenda



2.  Your Approach




- do not take a hostile or confrontational postion




- ask few questions about 





- bias (ex: being paid for testimony)





- lack of personal knowledge of this case




- ask for affirmation of strengths of case




- ask questions that elicit the fallacies of the defendant’s theory



3.  Goal




- utilize the defendant’s expert to help prove your case


B.
The Enemy


1.  Characteristics




- lacks qualifications to testify as an expert in DUI




- answers questions with half-truths or lies




- will not concede anything that hurts the defendant’s case




- refuses to give straight or simple answers



2.  Your Approach




- take a confrontational position




- focus questions on expert’s shortcomings





- bias (ex: testifying exclusively for the defense)





- lack of education





- lack of relevant training





- lack of experience





- lack of personal knowledge of this case/DUI’s in general




- confront with inconsistent (prior) statements




- ask questions that force the expert to take a position contrary to 




your expert’s opinion / the scientific literature / the facts of the case



3.   Goal




- discredit the defendant’s expert in the eyes of the jury


C.
The Frenemy


1.  Characteristics




- appears to have qualifications necessary to be an expert




- answers questions with half-truths or pointed omissions




- will grudgingly concede facts that hurt the defendant’s case




- “spins” answers 



2.  Your Approach




- start cross-examination in a non-confrontational position





- but, be ready to become confrontational if needs be




- briefly touch on lack of education/experience/personal knowledge





- re-visit at the end of cross-examination if needs be




- ask for affirmation of strengths of case





- use very specific questions (yes or no)





- ask for only one piece of information per question




- do not ask open-ended questions unless you know what the answer must be



3.  Goal




- affirm the strengths of your case while highlighting the expert’s bias


III.
RANDOM “EXPERTS”: SOUTHERN ARIZONA

A. Janine S. Arvizu


- Education:
B.S. - Chemistry; ABD* PhD. - Chemistry



- Emphasis: 
Quality Control/Laboratory Procedures



- Experience:
Worked as QAS auditor for the U.S. Navy

- Nothing in CV suggests she has done forensic alcohol analysis and/or is qualified to testify about best practices in this area.



- Bias:

Presents at DUI Defense Seminars



- Preparation:
Ask your criminalist for an honest evaluation of current laboratory procedures, as well as any deviations therefrom.  Ask for her most current CV, and research prior presentations to DUI defense organizations.



- For More Information:




- Tucson Police Department Crime Laboratory (520) 791-4494





- Terry Gallegos or Sarah Cione




- AZ DPS Southern Regional Crime Laboratory (520) 746-4575





- Seth Ruskin


B.  Joseph Citron


- Education:
MD - Opthamology; Juris Doctorate



- Emphasis:
Unreliability of the HGN Exam in DUI investigations.  Has also published articels on the use of other FST’s in DUI and DRE investigations, as well as hospital blood analysis for DUI cases.



- Experience:
Nothing related to law enforcement.  



- Bias:

Teaches regularly for the DUI defense community.  Testifies exclusively on behalf of the defense community in DUI cases.



- Preparation:
Speak to and disclose an HGN/FST expert, even if they are not an investigating officer in your case.  Read the NHTSA validation studies, as well as the work by Dr. Karl Citek on the robustness and reliability of HGN testing in DUI investigation.



- For More Information:




- TSRP: Beth Barnes

- Warning!:
If you are forced to a full-blown evidentiary hearing on the

admissibility of HGN under the new Rules of Evidence, please have your office notify Beth Barnes, as it may be necessary to have Dr. Citek testify on behalf of the State.


C.  Robert Current



- Education:
PhD - analytical Chemistry; Juris Doctorate



- Emphasis:
Gas Chromatography



- Experience:
Worked in sales; some QA/QC; primarily practices patent law



- Bias:

?



- Preparation:
Question your criminalist about dual column GC, and the difference between the qualitative (what it is) and quantitative (how much there is) columns and why you cannot mix and match results from one to another.  You may need your criminalist available for rebuttal.



- For More Information:




- Tucson Police Department Crime Laboratory (520) 791-4494





- Terry Gallegos or Sarah Cione




- AZ DPS Southern Regional Crime Laboratory (520) 746-4575





- Cheryl Straub


D.  Michael Hlastala



- Education:
B.S. - Physics, PhD. - Physiology



- Emphasis:
Breath-Testing



- Experience:
Professor Emeritus at University of Washington; over 350 publications; appears in Arizona caselaw related to breath testing



- Bias:

Tends to be fairly skeptical of breath testing, but is regarded as one of the true “experts” in the field.



- Preparation:
Read the articles he has written (there are several) and warn your criminalist that the defense is calling him.  Your criminalist will need to be ready to refute what Hlastala says about breath testing.



- For More Information:




- TSRP: Beth Barnes


E.  Charles (Chuck) LaRoue



- Education:
B.A./B.S (?); currently attending Phoenix School of Law



- Emphasis:
HGN/FST’s, Breath-Testing, Intoxilyzer 8000



- Experience:
Worked at Pima county Attorney’s Office as a paralegal; owns private investigative company, Lash Laroue Investigations; claims to be certified as a NHTSA FST instructor, but is not now/has never been associated with law enforcement; claims to be a certified in operation and maintenance of the Intoxilyzer 5000 and Intoxilyzer 8000, but is not now/has never been associated with a crime laboratory.  Has been prohibited from testifying as an expert in Tucson City Court and Pima County Superior Court.



- Bias:

Works exclusively for the defense; has NEVER been called as a witness on behalf of the State in a criminal DUI case since leaving PCAO in 1992; Consulted on a piece entitled “How to Drink and Drive and Get Away with It, Just in Time for Labor Day,” but will deny having done so.



- Preparation:
Demand a current CV and research his claimed memberships.  Contact the Tucson City Prosecutor’s Office for transcripts and impeachment materials.  You may also want to file motion(s) in limine to limit hi testimony based on his complete lack of a scientific background.



- For More Information:




- Tucson City Prosecutor’s Office (520) 791-4104




- Pima County Attorney’s Office (520) 740-5600 (Vehicular Unit)


F.  John Lombardi



- Education:
PhD. - Materials Science and Engineering



- Emphasis:
Gas Chromatography



- Experience:
Owns Ventana Research Corporation (materials science, applied surface and polymer chemistry)



- Bias:

Testifies exclusively for the defense.  Has no experience in law enforcement or forensic alcohol testing.

- Preparation:
Ask for a current CV.  Talk with your criminalist about the 

difference between GC for forensic alcohol analysis and the analysis of polymers/particulates.  You will also need to have your criminalist acknowledge and explain the “bumps” that appear on every GC when human blood is tested.  Consider filing motions in limine to preclude him from testifying why he became a DUI expert (he was “appalled” at what he heard while sitting as a juror on a DUI case) or from talking about the impact of his research on soldiers in the field (if he makes mistakes “people die).



- For More Information:




- Tucson City Prosecutor’s Office (520) 791-4104




- Pima County Attorney’s Office (520) 740-5600 (Vehicular Unit)




- Tucson Police Department Crime Laboratory (520) 791-4494





- Terry Gallegos or Sarah Cione




- AZ DPS Southern Regional Crime Laboratory (520) 746-4575





- Seth Ruskin

IV.
BREATH TESTING: THE BIG THREE

A.
Erik Brown = Friend



- Education:
B.S. - Environmental Toxicology



- Emphasis:
Chemical Testing, primarily blood testing



- Experience:
Phoenix Crime Lab 1998-2005





-   did not perform forensic alcohol analysis





Chandler Crime Lab 2005-2007





- performed exclusively blood alcohol analysis





Forensic Guy, Inc. 2007-Present





- www.forensicsguy.com


- Bias:

Testifies exclusively for the defense in criminal DUI cases.



- Preparation:  Establish his limited experience with breath testing devices





and emphasize that he has no personal knowledge of






- the condition of the defendant when arrested






- the circumstances of the investigation






- breath-testing devices generally






- this specific breath-testing device




- Affirm Strengths of Case


B.
Chester Flaxmayer = Friend



- Education:
B.S. (M.S.?) - Chemistry and Microbiology



- Emphasis:
FST’s, Breath-Testing, Blood-Testing



- Experience:
Worked at DPS Crime Lab; member of the committee that established the original regulations for breath testing in Arizona; has testified as an expert for both the State and the Defense in private employment in criminal DUI cases



- Bias:

Typically, none.



- Preparation:
Be prepared to ask questions that “flesh out” what the defense attorney has asked.  Review NHTSA studies (original and re-validation) for FST’s.


C.
Mark Stoltman = Friend/Frenemy



- Education:
M.S. - Forensic Science; Doctor of Chiropracty



- Emphasis:
FST’s, Breath-Testing, Blood-Testing



- Experience:
Worked at the Phoenix Crime Lab; conducted a “validation study” on the Intoxilyzer 8000; did graduate thesis on the DRE program.



- Bias:

Has testified only for the defense in criminal DUI cases since leaving City of Phoenix.



- Preparation:
Review NHTSA studies, and be familiar with the findings of each; be prepared for hyper-technical answers; use precise language and terminology; know the difference between findings supported by published, peer-reviewed studies vs. anecdotal evidence.

V.
CROSS-EXAMINATION QUESTIONS

A.
Breath Testing and the Intoxilyzer 5000/8000

- Breath testing is accepted within the scientific community as an accurate and reliable method of assessing a person’s alcohol concentration.

- You personally agree that breath testing is an accurate and reliable method of assessing a person’s alcohol concentration.

- The Intoxilyzer 5000/8000 is accepted within the scientific community as an accurate and reliable device for assessing a person’s alcohol concentration.

- You personally agree that the Intoxilyzer 5000/8000 is an accurate and reliable device for assessing a person’s alcohol concentration.

- So, in this case, we have a chemical test conducted on an accurate and reliable instrument using accurate and reliable scientific methodology, don’t we?


B.
Accuracy Range (+/- 10%)


- Margin of error is actually an accuracy range, isn’t it?

- Defines the maximum amount of deviation allowed before the Intoxilyzer must be pulled from service.

- However, there is nothing inherent to the Intoxilyzer such that it is guaranteed to read of by 10% in either direction, is there?



- And, it is equally likely that the instrument will read too low as too high.



- The accuracy of the instrument is something that is checked on a regular basis.



- What is a calibration check?
- Purpose of a calibration check is to verify that the instrument is reading a known sample as its true and correct value.

=> 
Similar to checking the accuracy of a bathroom scale against a known weight.

=> 
Place a 5 lb can of beans on the scale and see how close the scale reads to 5 lbs?

- In this case, calibration checks were conducted in the QAS logs before this incident and after this incident.




- Have expert read calibration checks from QAS log before subject tests.




- Have expert read calibration checks from QAS after subject tests.
- At no point did this instrument read off by anywhere near 10%.




- The most this instrument was off was ___ %.

- Intoxilyzer 8000: Calibration checks were also conducted before and after the defendant’s breath tests.

- And on the night of the defendant’s breath tests, what were the results of the calibration checks before and after the defendant’s breath tests?

- During the administration of these tests, the most this instrument was off was ___%
- There is nothing in the documents in front of you to suggest that this instrument was ever reading off by more than ___%.


C.
Mouth Alcohol (MOA)


- There are both procedural and instrumental safeguards against MOA.



- The Intoxilyzer has a built in slope detector.



- Checks for the rapid decrease in alcohol concentration caused by MOA.



- Slope detector is checked on a regular basis.

- Slope detector cannot self-repair.

- It cannot be working in the lab, broken in the field, then work in the lab.

- In this case, the slope detector was checked during QAS procedures before and after the defendant’s tests.




- On the QAS before, it was working properly and aborted the test.




- On the QAS after, it was working properly and aborted the test.



- There are also procedural safeguards against MOA.




- MOA evaporates very quickly.

- Hallmark of undetected MOA is that there is a huge drop between the first and second reading.





- To protect against MOA, valid tests must:






- be preceded by a 15 minute deprivation period







- 15 minutes is plenty of time for MOA to evaporate






- be replicate tests







- consecutive







- 5 to 10 minutes apart







- agree within .020 of one another

- In this case:




- testimony is there was a 15 minute deprivation period before the tests




- we have valid, replicate tests




- with no significant drop between the first and second reading.


- There is nothing on the card to suggest that MOA was an issue for these tests.

D.
Body Temperature
- To see the 8.6% increase, a person’s body temperature must be elevated by a full 1 degree Celsius.




- That is almost 2 degrees Fahrenheit.




- Would put the person’s temperature at 100+ degrees.



- The study from which that data was collected:




- Was a small sample size (8 people)




- Did not involve an Intoxilyzer 5000/8000




- Required that subjects be dunked up to their necks in hot water.

- You have no reason to believe that the defendant in this case was dunked up to his neck in hot water before blowing into the instrument?

- You have no evidence that the defendant’s temperature was elevated at the time of his breath tests?




- Mark and Chester only: You never trained officers that they needed to 



take a subject’s temperature before administering breath tests.




- Because it is not required for valid breath tests, is it?

- And even if the defendant’s temperature were elevated, the alcohol in his/her breath was still coming from the alcohol he/she had consumed, wasn’t it?




=> Like heating wine in a skillet.





- At lower temperatures, wine evaporates slower.




- At higher temperatures, wine evaporates faster.




=> But the alcohol is still coming from the same place.


E.
Breathing Pattern


- To see the elevation you have described, the subject must:

- hold his/her breath for at least 15 seconds immediately prior to blowing into the instrument
- If you get an answer about elevation beginning sometime prior to 15 seconds:

- The result you are testifying to came from a published, peer-reviewed study

- Where subjects held their breath for a minimum of 15 seconds

- There was no data about what happens prior to 15 seconds.
- You would be speculating as to any effect prior to the 15 seconds reflected in the literature.




- and blow that held breath directly into the instrument





=> give demonstration




- Any breath through the mouth negates the effect.
- Nose-Breathing

- Again, the person must breathe exclusively through his/her nose for a period of time immediately prior to the breath tests.



-- and blow that nose-only breath directly into the instrument





=> give demonstration




- Any breath through the mouth negates the effect.
- But, how the person breathes/blows is something officers are trained to watch for, isn’t it?

- In this case, the testimony is that there were no issues with how the defendant blew into the instrument, so this wouldn’t be a factor, would it?


F.
Partition (Blood-Breath) Ratio


- Partition ratio is simply a conversion factor.

- Arizona (and the United States) require everyone to use the same conversion factor if you are trying to convert a breath alcohol reading into a blood alcohol reading.




- 2100:1 was not randomly selected.







- It was the result of multiple studies.

- Studies that showed the range for human beings to be about 1100:1 to 3500:1.

- It was chosen because it affords a benefit to 80+% of the population, when converting a breath alcohol concentration to a blood alcohol concentration.

- Utilize if turning a breath alcohol concentration into a blood alcohol concentration or vice versa.
- In Arizona, there is no requirement to convert a breath alcohol reading into a blood alcohol reading.




- Breath stands alone.



- You can’t say what the defendant’s partition ratio was at the time of these tests?



- So any reduction to the defendant’s reported alcohol concentration based on partition ration would be speculation on your part.


G.
Radio Frequency Interference


- Officers take precautionary measures in the field to prevent RFI.



- officers don’t use cell phones or radios




- because RFI is only an issue in its “active” form.


- Intoxilyzer is shielded against RFI.


- RFI detector is tested on a monthly basis.


- Just like the slope detector, the RFI detector cannot self-repair.



- Cannot be working in the lab, broken in the field, working in the lab





- QAS log before: the RFI detector was functioning properly





- QAS log after: the RFI detector was functioning properly.
- There are no published, peer-reviewed articles to support that RFI will artificially elevate breath test results, particularly in light of Arizona’s replicate test requirement.
- There is nothing in the police reports or on the printout card in front of you to suggest that RFI was a factor with these tests.


H.
Adding It All Up - The Big Finale


- In reducing the defendant’s reported alcohol concentration by ___%, you have:




- assumed every one of these variables was present

- even when there is evidence that they were not an issue in this case




- that they were all operating at the absolute maximum deviation




- in the same direction




- to artificially elevate the defendant’s reported alcohol concentration




- with no regard to other evidence supporting that alcohol concentration





- driving, S/S, HGN, FST’s, admissions

- AND that these deviations happened in exactly the same fashion __ minutes apart, to produce tests that just happen to be a mere __ apart





- which is an astronomically unlikely occurrence.
· Instead, what you have are valid replicate tests, performed on a scientifically accepted instrument, using scientifically accepted methodology, that show the defendant’s breath alcohol concentration was over 0.08 the night of his/her arrest, don’t you?



