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I.
CULPABLE MENTAL STATE 


A. 
Definitions: A.R.S. § 13-105(10)
The Arizona criminal code does not distinguish between general and specific intent crimes. Instead, A.R.S. § 13–105(10) defines four culpable mental states: “intentionally, knowingly, recklessly or with criminal negligence.” These mental states “replace all previous mental states used in our criminal laws.” The legislature need not prescribe a culpable mental state in defining a crime, see A.R.S. § 13–202(B), but if it does so, that mental state becomes an element of the offense to be proved by the State. State v. Brown, 204 Ariz. 405, 410, ¶ 19 (App. 2003).

A.R.S. § 13-105(10) provides that "culpable mental state” means intentionally, knowingly, recklessly or with criminal negligence as those terms are defined as follows: 
1.
Intentionally: A.R.S. § 13-105(10)(a)
 “Intentionally” or “with the intent to” means, with respect to a result or conduct described by a statute defining an offense, that a person's objective is to cause that result or to engage in that conduct. A.R.S. § 13-105(10)(a). If acting knowingly, recklessly, or with criminal negligence suffices to establish an element of an offense, that element is also established if a person acts intentionally. A.R.S. § 13–202(C). 
The attempt statute, A.R.S. § 13-1001, requires that a defendant have the intent to perform acts and to achieve a result which, if accomplished, would constitute the crime. State v. Moore, 218 Ariz. 534, 536, ¶ 9 (App. 2008), citing: State v. Kiles, 175 Ariz. 358, 370 (1993)(“[A]ttempt is a specific intent crime and by definition involves intentional conduct.”); State v. Curry, 187 Ariz. 623, 627 (App.1996)(“[I]n order to commit an ‘attempt’ a defendant must have an intent to perform acts and to achieve a result which, if accomplished, would constitute the crime.”); State v. Miller, 123 Ariz. 491, 493 (App.1979)(“In order to sustain a conviction for attempt there must be proof of a specific intent on the defendant's part to commit the substantive crime.”).
In a forgery prosecution, the State must prove intent to defraud. Neither actual reliance nor an actual benefit are required to show intent to defraud; only the “objective” to cause a particular result through deception is relevant. State v. Allen, 235 Ariz. 72, 76, ¶¶ 13-14 (App. 2014); State v. Thompson, 194 Ariz. 295, 297, ¶ 13, (App. 1999)(in forgery prosecution, an intent to defraud may be inferred from circumstantial evidence and it is irrelevant whether anyone was actually injured). 
2.
Knowingly: A.R.S. § 13-105(10)(b)
"Knowingly" means, with respect to conduct or to a circumstance described by a statute defining an offense, that a person is aware or believes that the person's conduct is of that nature or that the circumstance exists. It does not require any knowledge of the unlawfulness of the act or omission. A.R.S. § 13-105(10)(b). If acting knowingly suffices to establish an element, that element is also established if a person acts intentionally. A.R.S. § 13-202(C). 
The phrase "It does not require any knowledge of the unlawfulness of the act or omission" was added to the statutory definition of "knowingly" in 1981. But regardless of the definition of “knowingly,” the definition of criminal trespass itself requires that the person knowingly enter or remain unlawfully. Where the criminal statute itself makes this requirement, that is, that the defendant know his entry or remaining was unlawful, it is still an essential element of the crime even though no longer required for the mental state of “knowingly.” State v. Kozan, 146 Ariz. 427, 429 (App. 1985).
Operability of the weapon is not an element of the offense of "knowingly" possessing a prohibited weapon; rather, permanent inoperability is an affirmative defense. If operability is not an element of the offense, neither can knowledge of operability be an element of the offense. Therefore, knowledge of operability is not part of the culpable mental state the State is obliged to prove. State v. Young, 192 Ariz. 303, 307, ¶ 16 (App. 1998).  

Words that are used in their ordinary sense and are commonly understood require no definitional instruction to the jury. "Knowingly” falls into this category. Nothing in A.R.S. § 13-2504, or in the case law suggests that “knowingly” is used other than in its ordinary sense in the definition of the crime of escape. Therefore, the trial court need not sua sponte define “knowingly” pursuant to the language of A.R.S. § 13–105(10)(b). State v. Smith, 160 Ariz. 507, 511 (1989). See also State v. Barnett, 142 Ariz. 592, (1984); State v. Villafuerte, 142 Ariz. 323, (1984)(failure to define "intentionally" not error). The same is true for grand juries. O'Meara v. Gottsfield, 174 Ariz. 576, 578 (1993).
A finding that a defendant charged with first-degree murder was insane when she killed the victim does not cancel out the “knowingly” and “premeditation” elements of first-degree murder. State v. Ovind, 186 Ariz. 475, 478 (App. 1996).
a.
Willfully
The mens rea requirement of the Title 28 statute prohibiting a person from “willfully” failing or refusing to comply with any lawful order or direction of a police officer is not unconstitutionally vague; the Legislature defined the term “willfully” in other statutes and used identical language to define "knowingly" in § 13-105(10(b). Further, the Court has stated the definition of “willfully” is equivalent to the definition of “knowingly.” State v. Burke, 238 Ariz. 322, ¶ 8 (App. 2015).
3.
Recklessly: A.R.S. § 13-105(10)(c) 

 “Recklessly” means, with respect to a result or to a circumstance described by a statute defining an offense, that a person is aware of and consciously disregards a substantial and unjustifiable risk that the result will occur or that the circumstance exists. The risk must be of such nature and degree that disregard of such risk constitutes a gross deviation from the standard of conduct that a reasonable person would observe in the situation. A.R.S. § 13-105(10)(c). If acting recklessly suffices to establish an element, that element also is established if a person acts intentionally or knowingly. A.R.S. § 13-202(C).
Recklessness requires that the person actually be “aware” of the risk being created by his conduct. In re William G., 192 Ariz. 208 (1997)(juvenile adjudicated delinquent for criminal damage based on his conduct in riding on a shopping cart in a parking lot and hitting a parked car was not criminally reckless). Reckless conduct is “a species of unintentional conduct” and thus shares elements in common with civil negligence. But, “we think it evident from the terms describing the offending conduct, including ‘consciously disregards,’ ‘substantial’ and ‘gross deviation,’ that the legislature did not intend via [§ 13-105(10)(c)] to criminalize acts or omissions amounting to no more than civil negligence.” Id. at 212. While mere inadvertence is sufficient to constitute civil negligence, criminal recklessness requires that the person be aware of and consciously disregard the risk his conduct is creating. See also State ex rel. Thomas v. Duncan, 216 Ariz. 260, 265, ¶ 15, n. 7 (App. 2007)(negligent homicide is distinguished from reckless manslaughter in that for the latter offense, the defendant is aware of the risk of death and consciously disregards it, whereas, for the former offense, he is unaware of the risk). 
In William G., the court found evidence that the juvenile appeared “a little shocked” and “probably was not expecting” the shopping cart to hit a car would not support a finding that the juvenile was actually aware of the risk being created by his conduct. The court thus considered whether the conduct in and of itself created a “substantial” risk of harm, rather than a merely unreasonable risk sufficient for civil negligence, and found  it did not:

This was not a case of teenagers engaging in an inherently dangerous activity or using an inherently dangerous instrumentality. Rather, this fifteen year old and his friends were “goofing off” with shopping carts, not going fast, “[j]ust picking up enough momentum to do what they were doing.” Moreover, “[t]hey did very good jobs” in riding the carts, indicating a proficiency which minimized the risk of harm. Two of the three concluded the activity without incident, and it was not until his last ride that this juvenile caused damage with his cart. We would concur that the juvenile's activity created an unreasonable risk of damage to cars parked in the lot. Nevertheless, to constitute reckless criminal behavior, conduct must create a risk that is not only unreasonable but also substantial. That is not the case here and no rational trier of fact could have so found. A fortiori, no rational trier of fact could have found an awareness and conscious disregard of such a risk by the juvenile.
William G., 192 Ariz. at 214. 

Next, the court considered whether the conduct in question constituted a “gross” deviation from the standard of conduct of a reasonable person. The court held the conduct must be judged “by the standard of fifteen year olds of like age, intelligence and experience,” id., and defined a “gross” deviation as “flagrant and extreme.” Id. at 215. The court concluded that “the deviation from acceptable behavior required for recklessness must be markedly greater than the mere inadvertence or heedlessness sufficient for civil negligence.” Id. The court did not doubt that the juvenile's conduct was a sufficient deviation from the standard of conduct applicable to fifteen-year-olds to constitute civil negligence. But: "Where reasonable minds could not differ is that the deviation was not a flagrant, extreme, outrageous, heinous or grievous deviation from that standard. In short, the deviation was not gross." Id.
In contrast, in State v. Far W. Water & Sewer Inc., 224 Ariz. 173 (App. 2010), a corporation was criminally charged with manslaughter, aggravated assault, and endangerment arising from an incident in an underground tank at its sewage collection and treatment facility that resulted in death and injuries to employees and subcontractors overcome by toxic hydrogen sulfide gas. The court concluded that its conduct went far beyond ordinary civil negligence or even gross negligence and crossed the line into criminal conduct. Turning to In re William G., supra, the court noted the operative terms “consciously disregards a substantial and unjustifiable risk” and “gross deviation from the applicable standard of conduct, as well as “gross deviation from the standard of conduct.” Far W. Water & Sewer Inc., 224 Ariz. at 200, ¶¶ 108, 109. The court found that unlike the shopping cart in William G., a sewage treatment facility is an inherently dangerous workplace with obvious and recognized health hazards; a rational trier of fact could reasonably conclude this environment creates an unusually high risk of harm and that a substantial probability of death or serious physical injury would follow. "Moreover, and just as necessary, a rational trier of fact could reasonably conclude that Far West's conduct in consciously disregarding such risks was flagrant and extreme and that it constituted a gross deviation from the relevant standard of care or conduct for purposes of imposing criminal liability."  Far W. Water & Sewer Inc., 224 Ariz. at  200-201, ¶ 110.  
Evidence of intoxication is relevant to proving the mental state of recklessness in a prosecution for reckless manslaughter. State ex rel. Romley v. Brown, 168 Ariz. 481, 482-83 (App. 1991). A high BAC combined with illegal maneuvers when driving clearly establishes recklessness. State v. Vandever, 211 Ariz. 206, 209, ¶ 14 (App. 2005). See also State v. Jansing, 186 Ariz. 63, 68 (App. 1996)(person who consumes ten beers, operates a vehicle, and then deliberately fails to stop at a stop sign is aware of and consciously disregards a substantial and unjustifiable risk that her actions could cause death), overruled on other grounds by State v. Bass, 198 Ariz. 571 (2000). 
See also: State v. Miles, 211 Ariz. 475 (App. 2005)(in aggravated assault prosecution based on driving through a stop sign and colliding with another truck, finding of recklessness was supported by evidence that defendant failed to stop or slow down at stop sign and entered intersection “very fast,” with tires screeching; a reasonable juror could find defendant was aware of and consciously disregarded a substantial and unjustifiable risk that other motorists or pedestrians could be seriously injured and that his actions constituted a gross deviation from conduct a reasonable person would observe in a similar situation); State v. McGill, 213 Ariz. 147, 153, ¶ 19 (2006)(in endangerment prosecution, even if the defendant was not aware anyone lived in other apartment, jury could find that in starting a fire in such a small building he was "aware of and consciously disregarded a substantial and unjustifiable risk" [A.R.S. § 13-105(10)(c)] that the other apartment would be occupied and that his actions would create a “substantial risk of imminent death or physical injury” [A.R.S. § 13-1201(A)] for its occupant).   
Being “aware” of the risk and the “justifiability” of the risk are separate and distinct inquiries. State ex rel. Thomas v. Duncan, 216 Ariz. 260, 265, ¶ 17 (App. 2007).

4.
Criminal Negligence: A.R.S. § 13-105(10)(d)
“Criminal negligence” means, with respect to a result or to a circumstance described by a statute defining an offense, that a person fails to perceive a substantial and unjustifiable risk that the result will occur or that the circumstance exists.[image: image1.wmf]

 The risk must be of such nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that a reasonable person would observe in the situation. A.R.S. § 13-105(10)(d). If a statute provides that criminal negligence suffices to establish an element of an offense, that element also is established if a person acts intentionally, knowingly or recklessly. A.R.S. § 13-202(C). 
The general rule is that negligent homicide is a lesser-included offense of manslaughter and the only difference between the offenses is the mental state at the time of the incident. State v. Nieto, 186 Ariz. 449, 456 (App. 1996). Negligent homicide is distinguished from reckless manslaughter in that for the latter offense, the defendant is aware of the risk of death and consciously disregards it, whereas, for the former offense, he is unaware of the risk. State ex rel. Thomas v. Duncan, 216 Ariz. 260, 264-65, ¶¶ 15-17 (App. 2007)(jury may consider whether due to "road rage" car chase, defendant was unaware of risk of running red light and thus acted with criminal negligence but  not recklessness). 
A person may be convicted as an accomplice to an offense with a culpable mental state of criminal negligence. State v. Nelson, 214 Ariz. 196, 199, ¶ 19 (App. 2007); see also State v. King, 226 Ariz. 253, 258-59, ¶¶ 18-20 (App. 2011)(in negligent homicide prosecution, evidence supported defendant's liability as an accomplice where he aided his brother in attack that resulted in victim's death, conduct of defendant and his brother amounted to a single criminal episode, and accomplice liability statute required only that defendant aid, agree to aid, or attempt to aid another person in the conduct that caused the required result).

B.
Proving Mens Rea
Mental states cannot be assumed. In re Robert A., 199 Ariz. 485, 488, ¶ 14 (App. 2001). Absent a person's outright admission regarding his state of mind, his mental state must necessarily be ascertained by inference from all relevant surrounding circumstances. In re William G., 192 Ariz. 208, 213 (App. 1997). Criminal intent is shown by circumstantial evidence; the defendant's conduct and comments are evidence of his state of mind. State v. Bearup, 221 Ariz. 163, 167, ¶ 16 (2009). The general rule is that state of mind may be inferred from behavior at or near the time of the offense. State v. Greene, 192 Ariz. 431, 440, ¶ 39 (1998). Criminal intent, being a state of mind, is shown by circumstantial evidence, State v. Routhier, 137 Ariz. 90, 99 (1983), and neither the court nor jury need distinguish between circumstantial and direct evidence. See State v. Stuard, 176 Ariz. 589, 603 (1993).

See: State v. Allen, 235 Ariz. 72, 75-76  ¶ 11 (App. 2014)(evidence that defendant used false signature on written warning to avoid what he believed to be an outstanding warrant was sufficient circumstantial evidence to establish intent to defraud as element of forgery, even though no one relied on false signature and there was no warrant); State v. Speer, 221 Ariz. 449, 460, ¶ 57 (2009)(mens rea element for grave-risk-of-death capital aggravator may be proven by circumstantial evidence); State v. Gallegos, 178 Ariz. 1, 9 (1994)(for sexual conduct with a minor, evidence was sufficient to establish that defendant possessed mental state of “knowingly” even though he believed that victim was dead at time of sexual penetration, where sufficient evidence established that defendant formed intent to sexually assault victim before her death and jury reasonably could have concluded that defendant murdered victim in furtherance of previously formulated plan to sexually assault her); State v. Cunningham, 17 Ariz.App. 314, 315 (App.1972)(to prove knowing possession of drugs, circumstantial evidence must link the defendant to the drugs in a manner and to an extent that a reasonable inference arises that defendant knew of its existence). 
Intent is simply the state of mind that coexists with the doing of an act, and can also be proved by whatever evidence would otherwise be receivable to show design, knowledge or emotion; the recurrence of an act controverts a claim that it was done by accident or mistake. State v. Rose, 121 Ariz. 131, 136 (1978); State v. Featherman, 133 Ariz. 340, 345 (App.1982)(“Intent is frequently shown by evidence of other criminal acts of the same character.”) See also Ariz. R. Evid. 404(b) (evidence of other crimes, wrongs or acts may be admissible “as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident”); State v. Buot, 232 Ariz. 432, 433, ¶ 6 (App. 2013)(evidence of defendant's prior threats to kill himself by driving into oncoming traffic were admissible to show intent, motive, and absence of accident, in second-degree murder prosecution arising out of defendant's driving his vehicle into oncoming traffic, killing driver of another vehicle, and where defense was that collision was an accident and defendant lacked requisite intent for second-degree murder).
II.
STATUTORY CONSTRUCTION: A.R.S. § 13-202 

Under A.R.S. § 13-202(A), if a statute defining an offense prescribes a culpable mental state that is sufficient for commission of the offense without distinguishing among the elements of such offense, the prescribed mental state shall apply to each such element unless a contrary legislative purpose plainly appears. Under A.R.S. § 13-202(B), if a statute defining an offense does not expressly prescribe a culpable mental state that is sufficient for commission of the offense, no culpable mental state is required for the commission of such offense, and the offense is one of strict liability unless the proscribed conduct necessarily involves a culpable mental state. If the offense is one of strict liability, proof of a culpable mental state will also suffice to establish criminal responsibility. Finally, under A.R.S. § 13-202(C), if a statute provides that criminal negligence suffices to establish an element of an offense, that element also is established if a person acts intentionally, knowingly or recklessly. If acting recklessly suffices to establish an element, that element also is established if a person acts intentionally or knowingly. If acting knowingly suffices to establish an element, that element is also established if a person acts intentionally.. 
A.
Elements: A.R.S. § 13-202(A)
Under A.R.S. § 13-202(A), if a statute defining an offense prescribes a culpable mental state that is sufficient for commission of the offense without distinguishing among the elements of such offense, the prescribed mental state shall apply to each such element unless a contrary legislative purpose plainly appears. 

The resisting arrest statute sufficiently distinguishes among the elements of the offense under A.R.S. § 13–202(A) and thus the State is not required to prove that the defendant intentionally created a substantial risk of injury. State v. Cagle, 228 Ariz. 374, (App. 2011). The plain language of A.R.S. § 13–2508(A) supports the conclusion that in order to commit resisting arrest a person need act “intentionally” only as to “preventing or attempting to prevent a person ... from effecting an arrest” and that the culpable mental state of “intentionally” has no application to the creation of a substantial risk of harm. Thus, the statute requires that a defendant create an actual, substantial risk of harm, but does not include a requisite mental state for this element; i.e., “intentionally” applies to the defendant's conduct, not the attendant result. Id. at 377, ¶ 11; see also State v. Siner, 205 Ariz. 301, 304, ¶ 13 (App. 2003)(distinguishing between conduct and result in declining to apply transferred intent doctrine). A.R.S. § 13-202(A) does not apply because § 13-2508 distinguishes among the elements of the offense by including the culpable mental state requirement in section (A) of the statute, and omitting the requirement from subsections (1) and (2). The structure of the resisting arrest statute is different than other statutes that have applied a mental state requirement to all elements of the offense. If the legislature had intended a specific culpable mental state to apply to all of the elements of subsections (1) and (2) of § 13-2508(A), it could have done so by moving the word “intentionally” to the end of section (A), or by including a specific mental state requirement in subsections (1) and (2). Cagle, 228 Ariz. at 377-78, ¶ 12. 
The plain language of § 13-3405 (possession, use, production, sale, or transportation of marijuana) indicates the culpable mental state of “knowingly” applies to each element of the listed offenses pursuant to A.R.S. § 13–202(A). The State thus cannot secure a conviction under § 13–3405 without proving the defendant knew the drug involved to be marijuana. Although such knowledge may be proven by circumstantial evidence and by evidence that a defendant took actions to avoid learning the type of drug involved, the State has the burden of proving the culpable mental state set forth in § 13- 3405(A)(4). State v. Norris, 221 Ariz. 158, 161, ¶ 9 (App. 2009), citing State v. Fierro, 220 Ariz. 337, 339, ¶ 5 (App. 2008), State v. Diaz, 166 Ariz. 442, 445 (App.1990), vacated in part on other grounds, 168 Ariz. 363 (1991); compare: State v. Pledger, 236 Ariz. 469, 471-72, ¶¶ 10-12 (App. 2015), infra, refusing to apply A.R.S. § 13–202(A) to "add a new element" to operation of § 13-1204(A)(2) and (E); State need not prove defendant knew the victim was a peace officer for sentence enhancement to apply).


The absence of any express distinction between the elements of weapons misconduct under A.R.S. § 13–3102(A) suggests, pursuant to § 13–202(A), that a knowing mental state must be proven as to both the act and the prohibited nature or characteristics of the weapon. However, the 14 subsections of § 13–3102(A) list various forms of misconduct involving weapons; each subsection contains two components: (1) identification of forbidden acts, such as carrying, possessing, selling, or supplying; and (2) identification of the type of weapon as to which such acts are forbidden. One subsection alone, § 13-3102(A)(7) regarding defaced deadly weapons, explicitly requires that the actor know the weapon is of the forbidden type. State v. Young, 192 Ariz. 303, 308, ¶¶ 18-19, (App. 1998). 
The contrast between § 13-3102(A)(7) and the remainder of the statute suggests the legislature distinguished the actor's knowing commission of a forbidden act involving a weapon from the actor's knowledge of the forbidden characteristics of the weapon. It suggests, in other words, a legislative intent to relieve the State from proving the actor's knowledge that the weapon in possession was of a forbidden type except where proof of such knowledge is explicitly required. State v. Young, 192 Ariz. 303, 309, ¶ 21 (App. 1998). Contrasting possession of a deadly defaced weapon under § 13-3102(A)(7) and possession of a sawed-off shotgun under (A)(3), for both crimes the legislature required proof of knowing possession of a weapon. For the former crime, the legislature added the requirement that the State prove knowledge of the offending condition; for the latter crime, it did not. The logic of this distinction is that the defacement of a weapon – the removal of its serial number – is not a conspicuous condition. A sawed-off or short-barreled shotgun is conspicuously so. Id. at 311, ¶ 28. But neither is it a strict liability offense. To prove culpable mental state, the State must prove the defendant knew he possessed a sawed-off shotgun but need not prove he knew the specific barrel or overall length that made it a statutorily prohibited weapon. Id. at 311-12, ¶¶ 31, 32.
1.
Knowledge of Status of Victim 

a.
Sex crimes; dangerous crimes against children
When the legislature intends that the mens rea apply to the status of the victim, it says so explicitly. State v. Gamez, 227 Ariz. 445, 450, ¶ 30 (App. 2011)(sexual conduct with a minor under A.R.S. § 13-1405 does not require proof defendant knew the victim was under 18 at the time of the offense); State v. Falcone, 228 Ariz. 168 (App. 2011)(evidence that defendant intentionally engaged in sexual conduct in a public area with an individual who was a minor and invited two minors aged 14 and 15 to his home and engaged in additional sexual conduct, was sufficient to convict defendant of sexual conduct with a minor, and public sexual indecency to a minor under 15; state was not required to prove that defendant knew the ages of the minors). 
"The legislature intended these statutes, read together, to provide that, pursuant to § 13-1405, the state is required to prove a defendant had knowingly engaged in sexual conduct and had done so with a person who was, in fact, under the age of eighteen." State v. Falcone, 228 Ariz. 168, 172-73, ¶ 18 (App. 2011), citing State v. Ortega, 220 Ariz. 320, ¶ 16 (App.2008)(defining elements of sexual conduct with minor as: “(1) intentionally or knowingly engaging in sexual intercourse or oral sexual contact ..., (2) with a person who is less than eighteen years of age”); State v. Carlisle, 198 Ariz. 203, ¶ 12, 8 P.3d 391, 394–95 (App.2000)(sexual conduct with minor under age of 15 “involves two elements: (1) the defendant intentionally or knowingly engaged in sexual intercourse or oral sexual contact with another person; and (2) the other person ha[d] not reached his or her fifteenth birthday”).
However, pursuant to § 13-1407(B), a defendant may present an affirmative defense, limited to cases in which the victim was 15 or older, if he can show he “did not know and could not reasonably have known” the victim's age. State v. Falcone, 228 Ariz. 168, 172-73, ¶ 18 (App. 2011). But this defense does not apply to sexual abuse by touching the female breast of a minor 15 years or older under A.R.S. 13-1404(A). State v. Getz, 189 Ariz. 561 (1997). Moreover, the State is not constitutionally required to exempt defendants who are minors from the operation of this statute. The statute explicitly states that if a person has sexual contact with the female breast of a person under 15 years of age, he is guilty of sexual abuse. The consent of the female minor is immaterial, and so is the age of the offender. Matter of Pima County Juvenile Appeal No. 74802-2, 164 Ariz. 25, 32-33 (1990) abrogated on other grounds by State v. Getz, 189 Ariz. 561, 566, n. 4 (1997).

In order to sentence a defendant for dangerous crimes against a minor under 15 years of age under A.R.S. § 13-705(P)(1), the defendant's conduct must be focused on, directed against, aimed at, or target a victim under the age of fifteen; the legislature did not intend to apply this sentencing provision to defendants who fortuitously injure children by their unfocused conduct. But: "When an individual targets a person, he or she generally assumes the risk that the victim will turn out to be within a protected age group. We hold only that the victim must be the person against whom the crime is directed, not that the accused must know that the person is under fifteen." State v. Williams, 175 Ariz. 98, 103 (1993)(defendant did not commit dangerous crime against children where his reckless drunken driving placed everyone around him at risk of injury and there was no evidence that his behavior was directed at minor victim or that he was even aware of minor's presence in other car). 
But a defendant who intends to direct his criminal conduct only at adults can nonetheless be subjected to the special sentencing provisions when his victim turns out to be a child, "even if the defendant quite reasonably believed to the contrary at the time the crime was committed.” State v. Sepahi, 206 Ariz. 321, ¶ 17 (2003)(14-year-old defendant subject to sentencing for dangerous crimes against children where victim was under the age of 15 and defendant's conduct focused on or was aimed at the victim; dangerous crimes against children statute does not require a finding that defendant was “peculiarly dangerous” to children). 
See also: State v. Felix, 237 Ariz. 280, 290, ¶ 35 (App. 2015)(aggravated assault by arranging for accomplice to shoot nine large-caliber, high-velocity bullets from an AK-47 into a house at 5:00 a.m. which had earlier been the location of a party was a dangerous crime against children; even though defendant did not target baby, defendant knew that a baby lived in house and was aware that by indiscriminately shooting an assault rifle into the house he would be directing his fire at the baby, who, as one occupant of the house, was likely to be home and asleep); State v. Miranda-Cabrera, 209 Ariz. 220, 225, ¶ 22 (App. 2004)(second-degree murder of a child caused by defendant's reckless behavior in leaving child and his parents in the desert, was dangerous crime against children that focused on, was directed against, aimed at, or targeted a victim under the age of 15, even though defendant did not intend child's death; the dangerous crimes against children statute specifically includes second-degree murder and other crimes that can be committed with a reckless mental state as crimes that might qualify as dangerous crimes against children). 
b.
Police officers
Sentence enhancement A.R.S. § 1204(E), under which aggravated assault with  a deadly weapon against a police officer engaged in the execution of official duties is a class 2 felony, does not require any proof that the defendant knew the victim was a police officer. Under A.R.S. § 13-1204(A)(2), the State must prove the defendant intentionally placed the victim in reasonable apprehension of imminent physical injury and did so with the use of a deadly weapon; to enhance that offense from a class 3 felony to a class 2 felony under A.R.S. § 13–1204(E), the State must also prove the victim was a peace officer engaged in the execution of official duties. State v. Pledger, 236 Ariz. 469, 471, ¶¶  6-7 (App. 2015). 
The legislature has imposed such a requirement in other statutes.  For example, A.R.S. § 13–1204(A)(8)(a) defines as a class 5 felony the aggravated assault of a peace officer that does not involve the use of a deadly weapon or result in a serious injury, and the statutory language requires the State to prove the defendant knew or had reason to know the victim was a peace officer engaged in the execution of official duties. And under A.R.S. § 13–2508(A), to obtain a class 6 felony conviction for resisting arrest, the State must prove the defendant reasonably knew that the arresting person was a peace officer or was acting under the color of a peace officer's authority. However, in contrast to §§ 13-1204(A)(8) and 13-2508(A), § 13-1204(E) does not impose a mens rea requirement regarding the status of the victim as a peace officer engaged in the execution of any official duties. The victim's status as a peace officer is an element of the enhanced offense, the defendant's knowledge of the victim's status as a peace officer is not. State v. Pledger, 236 Ariz. 469, 471-72, ¶ 10 (App. 2015)(emphasis in original). Through A.R.S. § 13–1204(E), our legislature has expressed its determination that aggravated assault committed with a deadly weapon against a peace officer is an offense serious enough to warrant classification as a class 2 felony, irrespective of whether the defendant knew the victim was a peace officer. Id., ¶ 12 (App. 2015).
Likewise, for application of A.R.S. § 13-1204(C)(person convicted of intentionally or knowingly committing aggravated assault on a peace officer engaged in execution of official duties must be sentenced to not less than presumptive term and not eligible for release until sentence served), it is sufficient for the jury to find the defendant had intentionally placed another person in reasonable apprehension of imminent physical injury” under § 13–1203(A)(2), while using a deadly weapon under § 131204(A)(2), and that the person was a peace officer engaged in the execution of any official duties under § 13-1204(C). A.R.S. § 13-1204(C) does not provide that the defendant must commit the assault knowing or having reason to know that the victim is peace officer. State v. Williams, 236 Ariz. 600, 602-03, ¶¶ 10-13 (App. 2015). 

B.
Strict Liability: A.R.S. § 13-202(B) 

Under A.R.S. § 13-202(B), if a statute defining an offense does not expressly prescribe a culpable mental state that is sufficient for commission of the offense, no culpable mental state is required for the commission of such offense, and the offense is one of strict liability unless the proscribed conduct necessarily involves a culpable mental state. If the offense is one of strict liability, proof of a culpable mental state will also suffice to establish criminal responsibility. 

Although criminal offenses with no mental element are generally disfavored, strict liability may be appropriate for certain types of offenses in which the penalties commonly are relatively small, and conviction does no grave damage to an offender’s reputation.  State v. Young, 192 Ariz. 303, 311, ¶ 30 (App. 1998) TA \l "State v. Young, 192 Ariz. 303, 30, 965 P.2d 37 (App. 1998)" \s "State v. Young," \c 1 .  Strict liability is often applied to “public welfare offenses,” such as control of particular industries, trades, or products that affect public health, safety, or welfare, such as maintaining pure food and drugs, labeling, weights and measures, building codes, sanitation, and highway safety.  Id., at n. 7. TA \s "State v. Young,"  The United States Supreme Court has explained that “public welfare offenses" are not positive aggressions or invasions, but involve neglect where the law requires care, or inaction where it imposes a duty. Violations result in no direct or immediate injury to person or property but merely create the danger or probability of it, which the law seeks to minimize; whatever the intent of the violator, the injury is the same and the consequences are injurious or not according to fortuity. Thus, legislation applicable to such offenses, as a matter of policy, does not specify intent as a necessary element. The accused, if he does not will the violation, usually is in a position to prevent it with no more care than society might reasonably expect and no more exertion than it might reasonably exact from one who assumed his responsibilities. Also, penalties commonly are relatively small, and conviction does not result in grave damage to an offender's reputation. Accordingly, courts construe statutes and regulations which make no mention of intent as dispensing with it and holding that the guilty act alone makes out the crime. Morissette v. United States, 342 U.S. 246, 255-256 (1952) TA \l "Morissette v. United States, 342 U.S. 246 (1952)" \s "Morissette" \c 1 .


In order to resolve whether an offense requires a particular mental state, the court must ascertain the legislature's intent in enacting the statute defining the offense. To do so, the court looks first to the plain language of the statute, next to its context and history, and the court then examines whether the type of crime is one for which strict liability has been historically imposed. State v. Slayton, 214 Ariz. 511, 514-515 (App. 2007). 

A statute lacking a culpable mental state generally indicates the legislature intended to create a strict liability offense, unless the proscribed conduct necessarily involves a culpable mental state. Strict liability is considered the exception, not the rule; therefore, the court will find strict liability only where there is a clear legislative intent. Moreover, strict liability offenses generally are limited to regulatory offenses that result in no direct or immediate injury to person or property, carry relatively small penalties, and do not seriously damage the reputation of those convicted of them. Where the plain language of the statute does not include a mental state, the court must determine whether the prohibited conduct necessarily involves a scienter requirement by examining the words of the statute and legislative intent. State v. Veloz, 236 Ariz. 532, 535, ¶ 7 (App. 2015)(finding that organized theft statute requires a culpable mental state despite fact that plain language of statute did not require one).

Strict liability applies only where there is a clear legislative intent that the crime does not require any degree of mens rea. Both common-law and statutorily created criminal offenses with no mental element have a generally disfavored status.  Although strict liability may be appropriate to offenses in which the penalties commonly are relatively small and conviction does no grave damage to an offender's reputation, weapons misconduct under A.R.S. § 13–3102(A)(3) is a class 4 felony with potentially severe punishment. The legislature thus cannot have intended to criminalize possession of a prohibited weapon under A.R.S. § 13–3102(A)(3) without proof of some level of knowledge of the object possessed. State v. Young, 192 Ariz. 303, 311, ¶ 30 (App. 1998).
DUI is a strict liability offense. State v. Zaragoza, 221 Ariz. 49, 54, ¶ 20 (2009); State v. Thompson, TA \s "Thompson,"  138 Ariz. 341, 345 (App. 1984). “He should drive at his peril rather than only at the public’s peril.” State v. Parker, TA \s "Parker,"  136 Ariz. 474, 475 (App. 1983). See also State ex rel. Romley v. Superior Court In & For County of Maricopa, 184 Ariz. 409, 411, (App. 1995)(because DUI does not require proof of culpable mental state, DUI defendant did not need specific intent to collide with the victim in order for victim to qualify as a DUI victim). Underage consumption of alcohol while operating a motor vehicle is also a strict liability offense, regardless of impairment. A.R.S. § 4-244(34). 

In contrast, DUI with a suspended license necessarily involves a culpable mental state, and the State must show that the driver knew or should have known that his license had been suspended.  State v. Williams, TA \s "State v. Williams,"  144 Ariz. 487, 489 (1985).  The court reasoned:

There are sound policy reasons for this, from problems which could arise from mistaken identity to the possible voiding of automobile accident insurance of one who does not know his driving privileges have been suspended.  In the latter case, the public could suffer because of disputed questions of lack of coverage of a driver who in good faith believed he had a valid license and, therefore, coverage.  Considering the mistakes and errors that can occur in any administrative office the size of the Department of Transportation, the danger of unknown or mistaken suspensions is too great to allow a felony conviction to be based upon suspensions without knowledge.  

Id. The rationale articulated in Williams applies equally to misdemeanor driving on a suspended license. State v. Yazzie, 232 Ariz. 615, 617, ¶ 8 (App. 2013)(conviction of misdemeanor driving on a suspended license requires the state to prove beyond a reasonable doubt that the defendant knew or should have known of his license suspension, revocation, cancellation, or refusal.) 
III.
TRANSFERRED INTENT
The origin of the doctrine of transferred intent has been traced to the medieval criminal law of England. In The Queen v. Saunders & Archer, 2 Plowd. 473, 474, 75 Eng. Rptr. 706, 707 (1576), defendant John Saunders intended to poison his wife so he could marry another woman. He placed poison in an apple and gave it to her. Sadly, she gave part of it to their young daughter who ate it and died. Saunders did not intend to kill his daughter, but he was nonetheless guilty of her murder. The court “transferred” his intent to kill his wife to the death of his daughter. The doctrine of transferred intent became part of the common law in many American jurisdictions and now exists in various forms in both criminal and tort law. Unlike some jurisdictions, Arizona has codified its doctrine of transferred intent. State v. Johnson, 205 Ariz. 413, 417 ¶¶ 12, 13 (App. 2003). 

A.R.S. § 13-203(A) provides that conduct is the cause of a result when both of the following exist: (1) but for the conduct the result in question would not have occurred; and (2) the relationship between the conduct and result satisfies any additional causal requirements imposed by the statute defining the offense.
A.R.S. § 13-203(B) provides that if intentionally causing a particular result is an element of an offense, and the actual result is not within the intention or contemplation of the person, that element is established if:
1. The actual result differs from that intended or contemplated only in the respect that a different person or different property is injured or affected or that the injury or harm intended or contemplated would have been more serious or extensive than that caused; or
2. The actual result involves similar injury or harm as that intended or contemplated and occurs in a manner which the person knows or should know is rendered substantially more probable by such person's conduct.
A.R.S. § 13-203(C) provides that if recklessly or negligently causing a particular result is an element of an offense, and the actual result is not within the risk of which the person is aware or in the case of criminal negligence, of which the person should be aware, that element is established if:
1. The actual result differs from the probable result only in the respect that a different person or different property is injured or affected or that the injury or harm intended or contemplated would have been more serious or extensive than that caused; or
2. The actual result involves similar injury or harm as the probable result and occurs in a manner which the person knows or should know is rendered substantially more probable by such person's conduct.
The concept of a transferred mental state has long been recognized in Arizona and applies, for example, in the “bad aim” situation in which a defendant intends to hit one party but misses and accidentally hits another. Under that scenario, the defendant's felonious intent toward the person he missed is transferred and deemed to apply to the person he unintentionally hit. A.R.S. § 13–203(B)(1) codifies the transferred mental state concept for “intentional” crimes. A.R.S. § 13–203(C) similarly provides for a transferred culpable mental state with respect to “reckless” or “negligent” conduct. There is no comparable statutory provision for the culpable mental state of “knowingly.” Although there is not a statutory basis for a transferred mental state instruction regarding “knowing” conduct, such an instruction might be appropriate. But some criminal statutes are worded in such a way as to preclude a transferred intent instruction because the instruction would improperly permit jurors to convict without finding every element of the offense. State v. Lopez, 234 Ariz. 465, 468, ¶¶ 13-16 (App. 2014)(transferred intent instruction improper for arson of occupied structure), citing State v. Amaya-Ruiz, 166 Ariz. 152, 173 (1990)(reversing manslaughter conviction for death of unborn child by injury to mother based on transferred intent instruction that allowed conviction based only on intent toward mother and not unborn child). When the appellate court cannot conclude beyond a reasonable doubt that the verdict was not based on an improper transfer of intent, it must reverse the conviction. State v. Johnson, 205 Ariz. 413, 21, ¶ 27 (App. 2003). 

A.R.S. § 13-203(B)(1) of the transferred intent statute deals with the situations in which the actual result differs from the result contemplated only in that a different person or property was injured or affected, or in that the injury or harm contemplated would have been more serious or extensive than that which actually occurred. In order for the first clause of § 13-203(B)(1)(different person or property) to apply, the actual and intended victims may differ, but the actual and intended harms must be the same. Conversely, for the second clause of (B)(1)(intended harm would have been more serious than that caused) to apply, the actual and intended victims must be the same, but the harm can differ. However, § 13-203(B)(2)(actual result is similar injury as that intended occurring in manner which person knows or should know is rendered substantially more probable by person's conduct) does not impose any limitations regarding the victims and requires only that the actual harm and intended harm be similar and foreseeable. State v. Johnson, 205 Ariz. 413, 418 ¶¶ 14, 15 (App. 2003).
The first clause of § 13-203(B)(1) is usually referred to as supporting transferred intent for the “bad aim” defendant who intends to commit a crime against one victim but completes the crime against an unintended victim. Thus, when an assailant throws acid at one person and instead hits another, the statute will transfer the defendant's felonious intent towards his intended target to the actual victim and the criminality of his act toward the actual victim is the same as that directed toward the intended target. State v. Gunter, 132 Ariz. 64, 66-67 (App.1982). But liability under the first clause of § 13-203(B)(1) is not limited to those situations in which the defendant fails to complete his intended crime; the liability extends to all bystanders inflicted with the same harm. Thus, under § 13-203(B)(1), the fact that a defendant completes his intended crime will not prevent his liability for the same harm caused to unintended victims. State v. Johnson, 205 Ariz. 413, 419, ¶¶ 19, 20 (App. 2003). See also State v. Henley, 141 Ariz. 465, 467(1984)(when firing one bullet results in two persons being injured, the person firing is responsible for two separate and distinct injuries and has committed two assaults, even though he has only committed one act and may only have had one original intent).
Separating the two clauses of § 13-203(B)(1) reveals that intent may be transferred when the actual result differs from that intended or contemplated only in the respect that a different person or different property is injured or affected (first clause), or that the injury or harm intended or contemplated would have been more serious or extensive than that caused (second clause). Under the first clause of § 13-203(B)(1), the actual victims may differ from the intended victims, but the actual harm must be the same as the intended harm. The second clause of § 13-203(B)(1) applies only when the intended victim is the actual victim but the intended harm differs from the actual harm by degree – in other words, when the defendant intended a more severe crime (murder) than actually occurred (physical injury). Where both the victims and the harms differ between the actual and intended results, neither clause of § 13-203(B)(1) may be applied to transfer intent. In contrast, § 13-203 (B)(2) provides for transferring intent when the actual result involves similar injury or harm as that intended or contemplated and occurs in a manner which the person knows or should know is rendered substantially more probable by such person's conduct. State v. Johnson, 205 Ariz. 413, 420, ¶¶ 23, 24 (App. 2003). 
The doctrine of transferred intent is not applicable to the offense of drive-by shooting because “intentionally causing a particular result” is not an element of this offense. Unlike offenses that require specific results as elements, the offense of drive-by shooting is complete no matter where the bullets went or whether any injury or damage occurred. State v. Siner, 205 Ariz. 301, 303-04 ¶ 11 (App. 2003). Discharging a weapon from a motor vehicle at a prohibited target is conduct rather than a particular result. The legislature carefully distinguished between “conduct” and “result” in § 13-203(A), using these words in an ordinary fashion. Conduct causes a result, and in this context, a result is distinguished from conduct. When the legislature used the word “result” in the introductory language of § 13–203(B), it similarly intended the ordinary meaning of “result” as that which occurs from or as a consequence of prior conduct. Id. at 304, ¶ 13.
The definition of “intentionally” in the criminal code further confirms the distinction between conduct and result; under A.R.S. § 13 105(10), “intentionally” or “with the intent to” means, with respect to a result or to conduct described by a statute defining an offense, that a person's objective is to cause that result or to engage in that conduct. This language reflects that some offenses criminalize conduct without regard to a particular result, while other offenses criminalize conduct that causes a particular result. The offense of drive-by shooting is committed by conduct – discharging a weapon from a vehicle at a prohibited target. No particular result – injury or damage or apprehension or endangerment – is required to complete the offense. State v. Siner, 205 Ariz. 301, 304 ¶ 14 (App. 2003). 
In contrast to drive-by shooting, many other offenses require particular results as elements. For example, the offenses of first- and second-degree murder require intentionally causing the particular result of death as an element. The offense of assault requires causing the particular result of physical injury, or placing another in reasonable apprehension of imminent physical injury, or touching, as an element. The offense of child abuse requires causing the particular result of injury or endangerment of a child as an element. The doctrine of transferred intent embodied in § 13-203(B) may be applied under appropriate circumstances to those offenses that require “intentionally causing a particular result” as an element. Because “intentionally causing a particular result” is not an element of drive-by shooting, the doctrine of transferred intent cannot be applied to transfer an actor's intent from one result to another. State v. Siner, 205 Ariz. 301, 304. ¶¶ 15, 16 (App. 2003). 
The doctrine of transferred intent applies to attempted first-degree murder. Under A.R.S. § 13-203(B), criminal intent “follows the bullet” from anticipated to unanticipated victims. As applied to the attempt statute, A.R.S. § 13–1001(A)(1) and (2), transferred intent addresses the circumstances surrounding an attempted crime as the actor believes them to be, i.e., where the actor's belief about some facts varies from the actual circumstances only insofar as there is a different victim or different harm. Intent to murder is transferable to each unintended victim once there is an attempt to kill someone. The act of shooting did not end when the first bullet found its intended target, but rather when the final victim was hit. The injury was the same; the only difference was the classification of the offense as a felony instead of a misdemeanor and the range of imposable punishment. State v. Rodriguez-Gonzales, 164 Ariz. 1, 2-3 (App. 1990). 
IV.
NEGATION OF CULPABLE MENTAL STATE


A.
Mistake: A.R.S. § 13-204

Under A.R.S. § 13-204(A), ignorance or a mistaken belief as to a matter of fact does not relieve a person of criminal liability unless: (1) it negates the culpable mental state required for commission of the offense; or (2) it supports a defense of justification under § 13-401, et seq. However, ignorance or mistake as to a matter of law does not relieve a person of criminal responsibility. A.R.S. § 13-204(B). 


1.
Mistake of Law

There is no general due process requirement that the government give notice of the enactment of legislation, criminal or otherwise; this concept of ignorance of the law being no excuse is codified in Arizona in A.R.S. § 13–204(B). State v. Soltero, 205 Ariz. 378, 380, ¶¶ 7-8 (App. 2003). However, there is a limited exception to the general rule where notice is required; namely, when a criminal penalty or civil property forfeiture may result from a mere failure to act and the person is wholly passive and unaware of any wrongdoing. Id. at 381, ¶ 9, citing Lambert v. California, 355 U.S. 225, 226–27 (1957)(ordinance penalizing felons who stayed in city more than 5 days without registering with police violated due process where defendant had no notice that remaining in the city would result in prosecution.)  

But this exception does not extend to situations involving any element of active – rather than merely passive – behavior, and has further been confined to instances where the circumstances which might move a person to inquire as to the necessity of registration were completely lacking. State v. Soltero, 205 Ariz. 378, 381, ¶ 10 (App. 2003). The Soltero court concluded that given nationwide long-standing DUI laws, the defendant was on notice of the existence of laws regulating such conduct and could not avoid prosecution by asserting the State failed to inform him of an amendment reducing the BAC for extreme DUI from .018 to .015; the defendant's conduct did not involve conduct or circumstances so presumptively innocent as to fall within Lambert's exception to the traditional rule that ignorance of the law is no defense. Id., ¶ 11.
2.
Mistake of Fact

Under § 13-204(A), ignorance or mistaken belief as to a matter of fact relieves person of criminal liability if it negates the culpable mental state required for commission of the offense. State v. Young, 192 Ariz. 303, 307, ¶ 17 (App. 1998). In Young, the Court addressed whether in a prohibited weapon prosecution the State had the burden of proving that the defendant knowingly possessed a shotgun knowing it had prohibited characteristics, i.e., the barrel was less than 13 inches long or that the combined length was under 26 inches with the stock. The Court found the legislature had not intended to criminalize possession of a prohibited weapon without proof of some level of knowledge of the object possessed (i.e. strict liability), and agreed with the less rigorous federal scienter requirement; namely, the government need only prove the defendant knowingly possessed a “quasi-suspect” weapon and observed its characteristics. Young, 192 Ariz. 303, 311, ¶ 31. The Court concluded that the State was obliged to prove the defendant knew he possessed a sawed-off or short-barreled shotgun, but not that he knew the specific barrel or overall length that made it a statutorily prohibited weapon; in other words, whether he knew the gun was illegal because of its modifications was irrelevant. State v. Young, 192 Ariz. 303, 311-12, ¶ 32 (App. 1998). 
See also State v. Fierro, 220 Ariz. 337, 339, ¶ 5 (App. 2008)(defendant's knowledge he was transporting marijuana in packages established by showing defendant was aware of the high probability that the packages contained marijuana and that he acted with conscious purpose to avoid learning the true contents of the packages); State v. Diaz, 166 Ariz. 442, 445 (App.1990), vacated in part on other grounds, 168 Ariz. 363 (1991)(knowledge can be proved by showing that defendant was aware of the high probability that the packages contained the narcotic drug he was charged with transporting and that he acted with a conscious purpose to avoid learning the true contents of the packages). 
And see: State v. Gallegos, 178 Ariz. 1, 12 (1994)(in prosecution for sexual conduct with minor, mistake of fact based on defendant's belief victim was dead at time of the sexual conduct was no defense; further, mistake of fact resulting from voluntary intoxication did not negate culpable mental state of “knowingly"); A.R.S. § 13-1407(B)(providing defense to sexual abuse and sexual conduct with a minor where victim's lack of consent is based on incapacity to consent because victim was 15, 16, or 17 if the defendant did not know and could not reasonably have known the age of the victim); State v. Falcone, 228 Ariz. 168, 173, ¶ 18 (App. 2011). 

B. 

Diminished Capacity 

· See also AzBrief – Revised, Criminal Insanity

The minimum for criminal liability is conduct which includes a voluntary act or the omission to perform a duty imposed by law which the person is physically capable of performing. A.R.S. § 13-201. Courts have referred to the use of expert psychiatric evidence to negate mens rea as a “diminished capacity” defense.” Such evidence is distinguishable from an affirmative insanity defense that excuses, mitigates, or lessens a defendant's moral culpability due to psychological impairment. Because the Arizona legislature has not provided for a diminished capacity defense, the courts have consistently refused to allow psychiatric testimony to negate specific intent. Consequently, Arizona does not allow evidence of a defendant's mental disorder short of insanity either as an affirmative defense or to negate the mens rea element of a crime. State v. Mott, 187 Ariz. 536, 540-41 (1997). See also State v. Leteve, 237 Ariz. 516, ¶ 20 (2015); State v. Lopez, 234 Ariz. 465, 469 ¶ 21(App. 2014); State v. Buot, 232 Ariz. 432, 436, ¶ 20 (App. 2013). Thus, mental disease and capacity evidence may be considered only for its bearing on the insanity defense – not for whatever a factfinder might think it is worth on the issue of mens rea. Arizona's Mott rule reflects a choice to avoid a second avenue for exploring capacity and confine the consideration of evidence of mental disease and incapacity to the insanity defense. Clark v. Arizona, 548 U.S. 735, 771-73 (2006).  
· Exception, aggravation phase: The legislature only intended to preclude evidence of diminished capacity when a defendant attempts to use it to negate responsibility for a crime in the guilt phase of the trial; however, nothing precludes diminished capacity evidence from being presented in the aggravation phase of sentencing when a defendant already has been found criminally responsible. State v. Johnson, 229 Ariz. 475, 480, ¶¶ 13-15(App. 2012).

· Exception, observation evidence: A defendant may offer evidence of behavioral tendencies to show he possessed a character trait of acting reflexively in response to stress; such evidence is termed “observation evidence.” State v. Leteve, 237 Ariz. 516, ¶¶ 20-21 (2015), citing Clark v. Arizona, 548 U.S. 735, 757 (2006). It is error to exclude or restrict observation evidence on the issue of premedication in a first-degree murder trial. Leteve, 237 Ariz. 516, ¶¶ 22-24. But this is limited to cases involving evidence offered to rebut premeditation. State v. Lopez, 234 Ariz. 465, 469, ¶ 22 (App. 2014), emphasis in original. A defendant charged with second-degree murder may not offer evidence that due to a character trait of impulsivity, he did not act knowingly or recklessly because he lacked the power to control his actions. State v. Buot, 232 Ariz. 432, 435-36, ¶¶ 17-20 (App. 2013). Observation evidence may also be excluded when it is not sufficiently linked to the mens rea of the charged offense. State v. Wright, 214 Ariz. 540, 545, ¶ 16 (App. 2007)(insufficient connection between diagnoses and required mental state for car theft). 
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