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· Before imposing criminal contempt sanctions on a party for violating a court order, the court must find beyond a reasonable doubt that the party’s disobedience was willful.


A.R.S. § 11-441 requires county sheriffs’ personnel to attend court when the presiding judge requests, and also requires the sheriff to obey lawful court orders. In 2007, Judge Baca, then criminal presiding judge, ordered the Maricopa County Sheriff’s Office [“MCSO”] to comply with that statute and timely transport in-custody defendants to court for morning calendar proceedings. MCSO did not seek review of the order.


In 2009, Presiding Judge Mundell sent Sheriff Arpaio a letter about “court delays caused by MCSO failures to transport in-custody criminal defendants to scheduled hearings and trials.” The judge “advised the sheriff that the court expected MCSO to follow the law and the orders of the court” by timely transporting such defendants to court. Nevertheless, MCSO continued to fail to transport many defendants to court on time. 


In August 2009, the court issued orders in 30 cases directing Trombi, the MCSO deputy in charge of “staffing the court with sufficient MCSO deputies to ensure the timely transport of in-custody criminal defendants to their scheduled court appearances,” to show cause why he should not be held in contempt for violating the 2007 order. Judge Donahoe held a consolidated evidentiary hearing on all 30 cases and later signed a minute entry finding Trombi in contempt. The judge stated that the contempt proceeding was civil and “any sanction imposed was not punitive, but rather remedial or intended to obtain compliance with” court orders. The judge also stated that because the contempt was civil, the standard of proof was “clear and convincing evidence,” and “it was not necessary to find that Trombi’s failure to comply with the orders was willful.” The judge found that MCSO had made a “conscious decision” to understaff its court security division, resulting in defendants missing hearings and jurors and attorneys having to wait because defendants were not transported. The court found Trombi “in indirect civil contempt” for violating orders to attend court, and ordered him, as a representative of MCSO, to pay about $300 in monetary sanctions to “the defendants, defense attorneys, prosecutors, and jurors in those cases in which contempt was found.” The court further ordered Trombi to pay the superior court $2,000 for disrupting the administration of justice, wasting court time by violating court orders, “and as discipline for failing to obey the lawful orders of the court.” However the court allowed Trombi a chance to avoid making that payment to the court by giving him a deadline to provide the court with an agreement by MCSO that MCSO would obey court orders and law concerning court attendance and inmate transportation.


Trombi sought a stay of the contempt order, and, after the superior court denied the stay, successfully moved to consolidate all of the cases in which he was held in contempt. He then petitioned for special action on the consolidated cases, arguing that (1) the court had no jurisdiction to conduct the contempt proceedings and (2) the sanctions were in fact criminal contempt sanctions entered in violation of Rule 33, Ariz. R. Crim. P. 

The Court of Appeals accepted jurisdiction and granted relief in part. The Court first rejected Trombi’s claim that Judge Donahoe exceeded his jurisdiction by ordering other judges to issue show cause orders; no evidence showed that the judge had ever entered any such orders or otherwise deprived other judges of their individual discretion. The Court also disagreed with Trombi’s contention that Judge Donahoe lacked jurisdiction to entertain or decide show cause orders in cases not assigned to him. The superior court has jurisdiction over all Arizona criminal cases and has the power to order the sheriff to attend court, the authority to redress contempt under A.R.S. § 12-864, and inherent authority to consolidate the contempt proceedings in all of the cases in a single hearing in order to resolve a common issue not related to the merits of each case.

The Court further rejected Trombi’s claim that Judge Donahoe violated the doctrine of separation of powers by usurping MCSO’s executive branch authority to maintain and operate the jails. The issue was not MCSO’s power to operate the jails, but rather its duty to attend the court. There was no violation of separation of powers because Judge Baca’s order ordered a result – the timely appearance of inmates – and did not try to control the means by which MCSO should achieve that result.

However, the Court agreed with Trombi that Judge Donahoe had erred by imposing criminal contempt sanctions after conducting a civil contempt proceeding. The Court explained that a contempt sanction is civil if it coerces compliance with a court order or compensates a claimant for losses sustained, and the contemnor must be given an opportunity to avoid punishment by complying with the court’s order. A contempt sanction is criminal if it is imposed to punish a past act and vindicate the court’s authority and if it cannot be avoided by compliance. The Court upheld the order requiring Trombi to pay the $2000 fine to the court as a proper coercive civil contempt sanction issued under the appropriate procedure, observing that the court gave Trombi an opportunity to avoid that fine by agreeing to comply with court orders in the future. 

However, the sums Judge Donahoe ordered Trombi to pay to defendants, attorneys, and jurors were not proper coercive civil contempt sanctions. The individuals to be paid “were not complainants in the contempt proceedings, and therefore were not eligible to receive compensation.” Also, the amounts to be paid were not based on evidence of any individual’s actual losses. Further, Trombi had no opportunity to avoid those payments by complying with the court’s orders. Thus, these orders were in the nature of criminal contempt sanctions. Before imposing criminal contempt sanctions, the court must follow the procedures set out in Rule 33, Ariz. R. Crim. P., and must also find beyond a reasonable doubt that the accused contemnor acted willfully. Judge Donahoe did not follow the procedures in that rule, stated that he did not need to find willfulness, and applied the lesser civil standard of “clear and convincing evidence,” not the criminal standard of “beyond a reasonable doubt.” Therefore, the Court vacated those sanctions.
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