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Arizona Constitution, Art. 2, §§ 23-24; Shoplifting by concealment, A.R.S. § 13-1805(A)(5); Jury Trial; Offenses requiring jury trial; Offenses that required a jury trial at common law

· Arizona defendants have a right to jury trial for shoplifting by concealment because shoplifting has as an antecedent offense the common law offense of larceny, which required a jury trial at the time Arizona became a state.

· A statutory offense need not have elements identical, or nearly identical, to a common law offense to require a jury trial. The test is whether the statutory offense is “comparable” or “substantially similar” to the common law crime.


Sulavka was charged in Peoria Municipal Court with shoplifting by concealment and asked for a jury trial. The city court denied her request, stating that shoplifting, “with its multiple classifications and particularized definitions (e.g. display for sale, establishment), is not a modern-day analog of common law larceny.” Sulavka petitioned for special action and the Superior Court reversed, finding that the city court abused its discretion in denying the request for jury trial, relying on State v. Superior Court [“Espinosa”], 121 Ariz. 174 (App. 1978). 


The State appealed but the Court of Appeals affirmed the Superior Court, holding that Sulavka had a right to a jury trial. Arizona law grants defendants jury trial rights beyond those mandated by the Sixth Amendment. Under Art. 2, § 23 of the Arizona Constitution, “The right to trial by jury shall remain inviolate.” This provision and Art. 2, § 24 “preserved, but did not create, the right to a jury trial as it existed under common law prior to statehood.” Derendal v. Griffith, 209 Ariz. 416 (2005). If a modern statutory offense lacks any common law antecedent, Arizona law and the Sixth Amendment are the same. The Derendal Court adopted a modified version of the bright-line rule established by Blanton v. City of N. Las Vegas, 489 U.S. 538 (1989), stating that if the legislature “defines an offense as a misdemeanor punishable by no more than a six-month prison sentence, it is presumptively a petty offense” that does not require a jury trial. However, an Arizona statutory offense is jury-eligible if the statutory offense is “sufficiently linked to a common law offense for which a jury trial was granted prior to statehood,” or if the offense is deemed to be a “serious offense,” despite carrying a relatively short sentence, because it also carries a penalty causing “serious consequences” arising directly from statutory law and applying uniformly to all defendants. Fushek v. State, 218 Ariz. 285 (2008). 


The State argued that Espinosa was implicitly overruled by Derendal, supra. The Court disagreed but did not need to address that issue directly because “the elements of larceny and shoplifting by concealment are sufficiently comparable.” A person commits shoplifting by, while in an establishment where merchandise is displayed for sale, knowingly obtaining goods of another “with the intent to deprive that person of such goods by … [c]oncealment.” A.R.S. § 13-805(A)(5). Before statehood, larceny was defined in Arizona as the “felonious stealing, taking, carrying, leading, or driving away the personal property of another. The Court found that the differences between larceny and shoplifting by concealment
 were “for this purpose, distinctions without legal significance.” Both offenses “involve the comparable elements of unlawful taking of property that belongs to another person.” The Court held that “larceny is a common law antecedent to shoplifting by concealment and that Article 2, Section 23 of the Arizona Constitution preserves the right to a jury trial for this specific offense.”
� These differences include the fact that shoplifting, unlike common law larceny, requires the person to be in an establishment where merchandise is displayed for sale, and larceny, unlike shoplifting, required “asportation” of the property.
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