Schoeneweis v. Hamner, __ Ariz. __, 2009 WL 4279377 (Court of Appeals, Div. One, Dec. 1, 2009)……...…………Summary by Diane Gunnels Rowley, APAAC

Public Records, A.R.S. 39-121: 

· Public records law exists to ensure that the people may monitor governmental activities, not the lives of their fellow citizens.

· Autopsy reports, death certificates, autopsy photographs, and investigative records are “public records” subject to disclosure under Arizona’s Public Records law. 

· However, under A.R.S. §§ 36-324(A)
 and –342(A)
 and rules promulgated under those statutes, death certificates may not be disclosed to the general public.

· The “medical records” exemption to the Public Records law does not apply to autopsy reports, but is limited to records concerning the diagnosis and/or treatment of a live patient.


Officers and medical personnel responded to a 911 call from Schoeneweis’s residence and found his wife dead. A criminal investigation revealed evidence that she had died of a drug overdose and that her drug use “may have caused harm to another person.” After Schoeneweis was appointed as personal representative of her estate, he asked the probate court to seal her death certificate and other documents concerning the cause of her death. The probate court heard arguments and, without any in camera inspection of the documents, denied the request under Arizona’s Public Records Law, finding that Schoeneweis’s personal privacy concerns did not constitute grounds to seal or redact public documents. 


Schoeneweis petitioned for special action relief. A panel of Div. One of the Court of Appeals accepted jurisdiction and stayed release of the documents pending its decision. The question whether a document is a “public record” is a question of law that the Court of Appeals reviews de novo, looking at the nature and purpose of the document rather than the place the document is kept. 


The Court held that the autopsy report and investigative records were “public records.” A.R.S. § 11-594(A)(2) requires county medical examiners to investigate unusual deaths or those in which the government has an interest in protecting the public or someone in public custody. In such cases, the medical examiner must certify the cause and manner of death and make a full report. If an autopsy is done, § 11-597(E) requires the medical examiner to prepare a report and file it with the medical examiner’s office. Thus, the reports filed with the medical examiner are public records. The Court further found that autopsy photographs were public records because they were taken to document the steps that government agents followed in performing the autopsy. Also, investigative materials in the medical examiner’s possession, including witness statements and photos of the scene, were “public records” because they were “prepared and maintained by a state entity in furtherance of its official duties.” Finally, because § 11-594(A)(4) requires the medical examiner to prepare a death certificate, death certificates are also public records.


However, the Court found that the trial court erred by ruling that all such documents were subject to a general right of public inspection. “Public records are not available for inspection when they are made confidential by statute, when the public interest in disclosure is outweighed by privacy concerns, or when the right to disclosure is outweighed by the best interests of the State.” The Court must consider whether statutory exceptions or privacy interests preclude public investigation of records.


Schoeneweis contended that the autopsy records and death certificate, containing the medical examiner’s findings on cause of death, were not subject to disclosure because they were privileged and confidential under A.R.S. § 12-2292.
 The Court disagreed, noting that the “medical records” exception exists to encourage patients to make full disclosure to doctors to ensure that the best possible medical treatment is provided. An autopsy’s purpose is to determine the cause of death, which is fundamentally different from the diagnosis and treatment of a live patient. Further, autopsies involve no communication, diagnosis, or treatment. The Court concluded that “medical records” under that section refers to diagnosis and treatment of a living patient, not autopsy results. 


Nevertheless, the Court found that death certificates are statutorily exempt from disclosure to members of the general public under §§ 36-324 and –342 and rules promulgated under statutory authority. The rule sets out seven categories of persons with a “legal or vital interest in the record,” none of which include the general public. “While these provisions allow for dissemination of vital records to certain government agencies, they evince a clear legislative intent to prohibit the inspection or disclosure of medical information contained in a death certificate.” The trial court therefore erred in refusing to prohibit public release of the death certificate to the general public. Further, because the trial court failed to conduct any in camera inspection of the documents, the court failed to properly weigh Schoeneweis’s privacy interests against the public’s need to know what the government is doing. 

This case involves a death and potential injuries to another that occurred as a result of potential or apparent unlawful conduct, and the government’s response to that situation merits public scrutiny. Many cases involve no such concerns, and in those cases privacy interests might well justify the withholding of all autopsy documents from public view.

The trial court should have conducted an in camera inspection of the records before ordering them disclosed to the public or considering measures less than full disclosure, such as redacting sensitive material before disclosing them. The Court granted special action relief and directed the trial court to conduct an in camera review and “enter an order carefully tailored to the facts” of the case, noting that such review would “surely lead to the determination that many of the records are not appropriately subject to public inspection,” such as the autopsy photographs.

� “On written request, a [registrar] shall issue a certified copy of a registered [death] certificate, except the portion of the certificate that contains medical information, to any person determined to be eligible to receive the certified copy pursuant to criteria prescribed by rules.’


� “Except as authorized by law, a [registrar] or their employees shall not: (1) Permit inspection of a vital record or evidentiary document supporting the vital record. (2) Disclose information contained in a vital record. (3) Transcribe or issue a copy of all or part of a vital record.”


�A.R.S. § 12-2292 states: “Unless otherwise provided by law, all medical records … and the information contained [therein], are privileged and confidential.” “Medical records” is defined in § 12-2291 to include “all [recorded] communications related to a patient’s physical or mental health or conditions … that are maintained for purposes of patient diagnosis or treatment.” [Emphasis added.]





PAGE  
1

