State v. Paredes-Solano, __ Ariz. __, 2009 WL 4987609 (Court of Appeals, Div. Two, Dec. 24, 2009)
Summary by Diane Gunnels Rowley, APAAC

Sex Offenses: A.R.S. § 13-3553, Sexual Exploitation of a Minor

Indictment and Information: Duplicitous Charges; Duplicitous Indictments; Non-unanimous verdict; Fundamental error

Jury Trial; Jury Instructions; Jury Nullification

· A duplicitous charge is one in which the charge refers to a single crime, but the State introduces evidence of multiple criminal acts to prove that crime. A duplicitous indictment charges two or more separate offenses in one count. Either kind of duplicity may constitute fundamental error if it leads to the possibility of non-unanimous verdicts.

· A defendant has no right to a jury-nullification instruction that jurors may ignore the law and acquit a defendant even though the State proves its case beyond a reasonable doubt. A jury has the power to ignore the law and the court’s instructions, but has no right to do so.


Paredes-Solano took film to Walgreens to be developed. After developing the film, a Walgreens employee called the police because some of the pictures showed a five-year-old girl’s genitalia and “the same girl holding a man’s penis.” When Paredes-Solano came to pick up the pictures and his “appearance matched that of the man in the photographs,” police arrested him. He was charged with, convicted of, and sentenced for two counts of sexual exploitation of a minor and one count of child molestation, all dangerous crimes against children.


On appeal, Paredes-Solano argued that the trial court improperly instructed the jury about the sexual exploitation counts because the instructions given “rendered the charges duplicitous and permitted the jury to reach potentially nonunanimous verdicts.” The Court of Appeals agreed and reversed his convictions on those counts. The indictment accused Paredes-Solano of committing sexual exploitation by, among other things, possessing, filming, photographing, or developing visual depictions of a minor engaged in exploitative exhibition or other sexual conduct. 


Rules 13.5(c) and 16.1(b) require objections to indictments to be raised at least 20 days before trial so that any errors can be fixed before trial begins. Paredes-Solano did not object to the indictment until the close of evidence, thus depriving the State of the opportunity to amend the indictment and also avoiding the potential of multiple punishments for separate offenses. “He cannot now benefit from that gamble.” Thus, failure to timely object waives all but fundamental error, and, to obtain relief, a defendant must show not only fundamental error but also that the error resulted in actual prejudice to his case. 


The Court noted that some statutes define a specific crime and give different ways in which that single offense may be committed, such as the statutes defining first-degree murder, kidnapping, and theft. Each of these statutes focuses on a single harm – such as death to the victim – that may be committed in different ways. However, other statutes “set forth several distinctive acts and make the commission of each one a separate crime, all in one statute.” § 13-3553, the sexual exploitation statute, is the second kind of statute, because different provisions of the statute address “two separate harms – the creation of visual images and their subsequent distribution and viewing” – and seek to impose separate punishments for each such act. The two sexual exploitation counts of the indictment in this case alleged “six separate criminal acts drawn from the two subsections in § 13-3553(A),” and the State presented “evidence of four acts – photographing, developing, transporting, and possessing images.” Thus, the indictment “alleged multiple offenses within a single count and was duplicitous on its face.” 


The Court then found that Paredes-Solano was entitled to relief because he showed actual prejudice from the duplicitous indictment, namely, that the jury’s verdicts could have been non-unanimous as to which act constituted which crime. The State could have cured the error before presenting the case to the jury by electing a single act as constituting each offense, but the State did not do so, and indeed exacerbated the error by arguing that the jurors did not all have to agree on one theory to find Paredes-Solano guilty.
 Further, Paredes-Solano presented multiple defenses to the various charged acts, contending that he did not take the pictures and that he did not know they were sexually exploitive. The Court was “mindful that the state presented substantial evidence” that he had committed all of the charged acts, but Art. 2, § 23 of Arizona’s Constitution guarantees criminal defendants the right to a unanimous verdict, and a violation of that right constitutes fundamental, reversible error. Thus, the Court vacated and remanded Paredes-Solano’s sexual exploitation convictions and sentences, but affirmed his child molestation conviction and sentence.


Paredes-Solano also asserted that the trial court should have given the jury a “jury-nullification instruction” saying that the jury could “act upon [their] conscientious feeling about what is a fair result in this case” and find him not guilty even if it found that the State had proven its case beyond a reasonable doubt. He argued that depriving the jury “of its prerogative to acquit [him]” deprived him of his rights to jury trial and due process. The Court disagreed, noting that federal cases hold that defendants are not entitled to such instructions because “jury nullification is not the legal ‘right’ of either the defendant or the jury.” The jury has a power to ignore the law and to acquit on bad grounds, because the State cannot appeal from an acquittal, but courts have no obligation to tell the jury that they may disregard their oaths and duties. The trial court thus did not abuse its discretion in refusing to give the jury-nullification instruction.

� The prosecutor told the jurors that they could convict if 6 of them found he took the photos, 4 found he possessed the film, and 2 found he developed the film.
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