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Criminal Appeals; Evidence; Circumstantial Evidence; Invited Error; Double Jeopardy; Trial court may not grant, then reverse, a judgment of acquittal.

· Failure to seek relief from the trial court on an issue waives the right to seek appellate relief on that issue absent fundamental, prejudicial error.

· Circumstantial evidence and direct evidence have equal weight.

· Invited Error: A defendant who expressly waives a lesser-included offense instruction waives any right to relief on that ground, even if the trial court erred by failing to give the instruction.

· Double Jeopardy: Double jeopardy violations are fundamental error, and appellate courts review allegations of such violations de novo.

· Double Jeopardy: When a trial court grants a Rule 20 motion for judgment of acquittal on a charge, that grant has legal consequences. It violates double jeopardy for a court to acquit, then reverse itself and allow the charge to go to the jury.


Musgrove and the victim had a physical fight. Afterwards, Musgrove went to the victim’s home and shot and killed him. Musgrove was charged with first-degree murder, conspiracy to commit murder, and two counts of endangerment. At the close of the State’s evidence, Musgrove moved for a judgment of acquittal on all grounds under Rule 20, Ariz. R. Crim. P. The trial court acquitted Musgrove on the conspiracy count, but after the State argued the issue, the court reversed itself and allowed the charge to go to the jury. The jury convicted Musgrove on all counts.


On appeal, Musgrove asked for a new trial, claiming that the State introduced “tainted” and “fabricated” evidence against him at trial and the prosecutor committed misconduct by pursuing a certain line of questioning. However, Musgrove did not request any relief from the trial court or seek a new trial on either of those issues. His failure to seek relief from the trial court on these issues meant that he had “forfeited his right to seek relief on appeal for all but fundamental, prejudicial error.” He did not even allege fundamental error, and the Court of Appeals found none.


Musgrove argued that the trial court should have given his requested jury instruction that circumstantial evidence is entitled to less weight than direct evidence and that the State must meet a higher burden of proof when relying on circumstantial evidence. Because the requested instruction was an incorrect statement of the law and because the instructions the trial court actually gave were correct, the trial court did not err in refusing to give the requested instruction.


Musgrove next claimed that the trial court erred in failing to instruct the jury on the lesser-included offenses of first-degree murder. However, at trial, he had expressly told the trial court that he did not want a lesser-included offense instruction, “implicitly agreeing with the state that the evidence did not support such an instruction.” “Because he expressly waived any lesser included instruction, even if the failure to give the instruction was error, such error was invited, and we will not reverse for that reason.”


Musgrove finally argued that he was placed in double jeopardy on the conspiracy count when the trial court first granted his motion for judgment of acquittal on that count and then reversed itself. Under State v. Millanes, 180 Ariz. 418 (App. 1994), “granting of a judgment of acquittal is an event with legal significance and double jeopardy attaches immediately.” Because the trial court here clearly granted the motion for acquittal on the conspiracy charge, the trial court’s reversal placed Musgrove in double jeopardy. Accordingly, the Court vacated Musgrove’s conviction and sentence on the conspiracy charge. The Court affirmed the convictions and sentences on the remaining counts.
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