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Arizona Constitution: Separation of Powers

· The legislature violated the doctrine of Separation of Powers by attempting to retroactively overrule Garcia v. Browning, an Arizona Supreme Court decision interpreting a statute.

· SB 1149, purporting to retroactively overrule Garcia v. Browning, violates the doctrine of Separation of Powers and is therefore unconstitutional. 

· The burden of proof in justification defenses shifts to the state only when the offense at issue was committed on or after April 24, 2006.


Montes was charged with first-degree murder, two counts of attempted first-degree murder, and two counts of aggravated assault with a deadly weapon, all committed on Sept. 11, 2005. He claimed he acted in self-defense. Before his trial began, the legislature enacted SB 1145, effective April 24, 2006, amending A.R.S. § 13-205(A) to put the burden on the State to prove that a defendant who claimed he acted in self-defense was not justified in doing so. However, in Garcia v. Browning, 214 Ariz. 250 (2007), the Arizona Supreme Court held that the legislature had not explicitly acted to make SB 1145 retroactive, so SB 1145 only applied to offenses committed on or after its effective date. Thus, under Garcia v. Browning, SB 1145 did not apply to Montes’s offenses. 


The jury rejected Montes’s self-defense claim and found him guilty of second-degree murder and both aggravated assault counts. He appealed and the Court of Appeals affirmed his convictions and sentences by unpublished memorandum decision in Sept. 2009.


Montes moved for reconsideration claiming a “significant change in the law that mandated a new trial in his case” – namely, effective Sept. 30, 2009, the legislature enacted SB 1449, purporting to overrule Garcia v. Browning and make SB 1145 “retroactively applicable to all cases in which the defendant did not plead guilty or no contest and that were pending … on April 23, 2006.” Montes argued that because his case was pending on that 2006 date, he was entitled to a new trial at which the State would have the burden of proving that he did not act in self-defense. Citing State v. Murray, 194 Ariz. 373 (1999), the State responded that SB 1449 violated the Separation of Powers Clause of the Arizona Constitution. Murray held that the legislature’s attempt to retroactively overrule an Arizona Supreme Court decision
 violated the doctrine of Separation of Powers, stating that the legislature could not “overrule and change [a judicial] interpretation of [a] statute and apply it on a retroactive basis. It may change the statute for prospective application, but cases … must be decided on the basis of the court’s interpretation of the substantive law that existed at the time the events in question occurred.”


A panel of Div. 2 of the Court of Appeals agreed with the State that the legislature enacted SB 1449 “in an attempt to overrule retroactively our supreme court’s decision [interpreting SB 1145] in Garcia v. Browning,” thus violating the doctrine of separation of powers. Once the Court interpreted SB 1145, that interpretation “became part of the statute.” State v. Fell, 209 Ariz. 77 (App. 2004). Accordingly, as Garcia held, the burden of proof in justification defenses shifts to the State only when the offense at issue was committed on or after April 24, 2006. 


Montes countered that Garcia said that the legislature could have made SB 1145 retroactive. The Court rejected this argument because the legislature did not make SB 1145 retroactive when it enacted the bill. “The issue today is not whether [SB] 1145 could have been applied retroactively when enacted but instead whether the legislature’s attempt to overrule retrospectively our supreme court’s interpretation of [SB] 1145 is unconstitutional. We agree with the state that it is and reject Montes’s argument.”


The Court also rejected Montes’s claim that Murray did not apply to his case because, unlike the change in the statute in Murray, SB 1449 merely clarifie[d] the legislature’s intent” that existed when it enacted SB 1145. The legislature cannot nullify an Arizona Supreme Court decision by stating that it was merely “clarifying” the law, and any “attempt by the Arizona Legislature to adjudicate pending cases by defining existing law and applying it to fact is prohibited.” The Court concluded: “Because [SB] 1449 attempts to overrule retroactively a supreme court decision, it is unconstitutional.”

� State v. Tarango, 185 Ariz. 208 (1996).





PAGE  
1

