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Indictment and Information: Subject Matter Jurisdiction

· The State’s failure to file an information before trial does not deprive the superior court of subject matter jurisdiction and does not constitute fundamental error.


Maldonado was charged by complaint with cocaine possession. After a preliminary hearing, the court found probable cause to hold him for trial. The same day, he was arraigned and the court entered his not guilty plea. The minute entry said that an information was filed, but the hearing transcript did not mention one. The State then filed three pleadings “that each purported to amend the information to allege prior convictions for sentencing purposes.” The case went to trial, and the transcript and minute entry both said that the court clerk “read the charge to the jury from the information.” The jury found him guilty and the trial court imposed sentence.


In preparing an appeal, defense counsel found no copy of the information in any court file, so he moved to supplement the record on appeal by including the information. The Court of Appeals granted the motion, and the State filed an information with both the trial and appellate courts, tracking the complaint and information that had been read to the jury, but bearing the date it was filed, thirteen months after the trial. 


Maldonado argued on appeal that the trial court lacked subject matter jurisdiction “because the information was not filed until after he was tried, convicted, and sentenced.” The Court of Appeals affirmed his conviction and sentence, stating, “[O]ther documents may constitute the equivalent of an information and thus confer subject matter jurisdiction.” Maldonado had adequate notice of the charge against him because it was stated in the complaint, at the preliminary hearing, and at trial. If there was any procedural defect, it was not jurisdictional and did not prejudice his rights. State v. Maldonado, 223 Ariz. 121 (App. 2009).


Maldonado petitioned for review, arguing that the trial court lacked subject matter jurisdiction over him because the information was not filed until after trial. Art. 2, § 30 of the Arizona Constitution states that no one “shall be prosecuted criminally in any court of record for felony or misdemeanor, otherwise than by information or indictment.” When the State begins a case by filing a complaint, the defendant is entitled to a preliminary hearing and probable cause determination. If the court finds probable cause, the State must file an information, “a written statement charging the commission of a public offense, signed and presented to the court by the prosecutor,” within 10 days. Rule 13.1(b), Ariz. R. Crim. P. If the State does not, the defendant may move for dismissal without prejudice; such motions must be made no later than 20 days before trial or they will normally be precluded. Rules 13.1(c), 16.1(c). 


The Arizona Supreme Court granted review and assumed that the State did not in fact file an information within ten days after the trial court found probable cause and that both counsel were unaware of that fact. Relying on a statement in State v. Smith, 66 Ariz. 376, 379 (1948), that “[I]n a criminal case the court acquires no jurisdiction of the subject matter of an alleged offense unless the jurisdictional facts constituting the offense are set forth in the information,” Maldonado argued that the State’s failure to file a timely information in his case required reversal of his conviction and sentence under Ariz. Const. Art. 2, § 30.


The Arizona Supreme Court rejected this argument and affirmed the conviction and sentence. Smith and other old cases Maldonado cited did not support his position, because those cases used an old, expansive, imprecise concept of “subject matter jurisdiction.” That term now refers to “a court’s statutory or constitutional power to hear and determine a particular type of case.” Nothing in Arizona’s constitutional history suggests that Art. 2, § 30 was intended to be jurisdictional. Rather, Art. 6, § 14(4) is the provision giving superior courts original jurisdiction in felony criminal cases. Art. 2, § 30 is not jurisdictional; instead, it creates a personal constitutional right for defendants to “notice of the charge, a right to a determination of probable cause by either a grand jury or neutral magistrate, and a record of the charged offense as protection against further jeopardy.” If a defendant properly objects to the State’s failure to file a timely information or indictment, he is entitled to dismissal without prejudice; however, a defendant may waive this right by failing to make a timely objection. 


The Court also concluded that Rules 13.1(c), 16.1(c), and 16.6(b) “presume that a defendant may waive the requirement for a timely filing of an information insofar as the rules contemplate that a defendant’s inaction can preclude a belated motion to dismiss the prosecution.” Accordingly, “a defendant may forfeit the right to de novo appellate review of errors related to” Art. 2, § 30 by failing to object before trial, as Maldonado did here. And there was no fundamental error because he suffered no prejudice, in that he concededly had notice of the charges.
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