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Search and Seizure: Fourth Amendment and Art. 2, § 8 of the Arizona Constitution; Dog Sniff; Consent Search

· A resident’s consent to search her home was valid even though her consent was preceded by an allegedly illegal search of which she was unaware.


Police learned that Guillen stored marijuana in his garage but did not investigate until 8 months later, when, after making sure no one was home, they brought a drug-sniffing dog to the house and walked it up the driveway to the garage door, where the dog indicated that it smelled marijuana. The yard was not fenced or posted with “No Trespassing” signs. An hour or two later, Guillen’s wife came home. Officers did not mention the dog sniff, but said they had information that marijuana was stored in the garage. She gave them permission to search the garage, where officers smelled a “strong odor of marijuana.” They brought the dog in and the dog alerted on an unlocked freezer. They opened the freezer and found that it was empty but smelled of marijuana. The officers then got a search warrant, opened two locked freezers, and found bales of marijuana.


Guillen moved to suppress the evidence from his garage and his statements to the police, arguing that the dog sniff was an illegal search under the Arizona Constitution and the Fourth Amendment. Guillen did not argue that his wife lacked authority to consent to a search or that her consent was involuntary; rather, he contended that the first dog sniff was an illegal search that necessarily tainted the later consent to search. The superior court denied the motion to suppress and a jury found Guillen guilty of possession of marijuana for sale and drug paraphernalia.


A divided panel of Div. 2 of the Court of Appeals reversed and remanded. The majority held that a dog sniff did not violate the Fourth Amendment, but violated the greater protections for the home ensured by Art. 2, § 8 of the Arizona Constitution.
 The opinion concluded that officers in Arizona “need only a reasonable suspicion that contraband may be found in a home” before conducting a “canine sniff search” of the home’s exterior, and remanded so the trial court could determine whether the officers had reasonable suspicion. If the trial court found no reasonable suspicion, that court would then have to determine whether the officers used the information obtained from the dog sniff to ask for consent, or whether they would have asked for consent absent the sniff. The dissenting judge would have held that a dog sniff conducted by an officer lawfully in place outside the home did not violate Art. 2, § 8.


The State petitioned for review and the Arizona Supreme Court reversed and vacated the Court of Appeals opinion. Evidence seized after consent to a search must be suppressed if the consent is tainted by a prior constitutional violation, unless “the unconstitutional conduct is sufficiently attenuated from the subsequent seizure.” The exclusionary rule exists to deter police misconduct. In Brown v. Illinois, 422 U.S. 590 (1975), the United States Supreme Court established a test for whether the taint of illegal conduct is sufficiently attenuated from evidence later obtained by voluntary consent, considering (1) the time between the illegality and the time the evidence is acquired; (2) the presence of intervening circumstances; and (3) “particularly, the purpose and flagrancy of the official misconduct.” 


The Court then said that, assuming, without deciding, that the dog sniff violated Art. 2, § 8, Mrs. Guillen’s consent was nevertheless valid because, under the Brown test, “intervening circumstances obviated any alleged taint and the first dog sniff conducted from outside the garage was not flagrant police misconduct.” Mrs. Guillen was unaware of the dog sniff when she consented to the search, so there was no link between the alleged illegality and the consent. When she gave the consent, therefore, she was in the same posture as a person who had not been subject to any illegality. Finally, nothing suggested that the officers knowingly violated Guillen’s rights by conducting the dog sniff outside the garage door; no “traditional markers of privacy” like fences or signs were present, and the house and garage were publicly accessible. The Court observed that state courts vary on whether a dog sniff of the exterior of a residence is a search for Fourth Amendment purposes, but concluded that any misconduct here was de minimis and did not taint the subsequent consent. Finally, the Court of Appeals erred by ordering a remand for the trial court to consider whether the officers asked for a search based on information obtained from the sniff, because that determination was irrelevant to whether Mrs. Guillen voluntarily consented. The Court thus affirmed Guillen’s convictions and sentences.

� “No person shall be disturbed in his private affairs, or his home invaded, without authority of law.”
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