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Fourth Amendment Search and Seizure: Fourteenth Amendment Due Process; Minor Victim; School Search; “Special Needs” Doctrine; Absolute and Qualified Immunity

· Fourth Amendment protections apply when child abuse investigators seize and interrogate a minor suspected of being a victim of child abuse.

· Seizing and interrogating a minor at school in connection with a criminal child abuse investigation, without a warrant, court order, exigent circumstances, or parental consent, violates the Fourth Amendment. No “special needs” exception to the warrant requirement exists in such circumstances.

· A court order authorizing an agency to seize a child in connection with a child abuse investigation is equivalent to a warrant for Fourth Amendment purposes.

· A government official is entitled to qualified immunity when he reasonably but mistakenly believes his conduct does not violate a clearly established constitutional right.

· There is a Fourteenth Amendment right to be free from deceptive presentation of evidence in a court proceeding.

· Parents and minor children have mutual Fourteenth Amendment rights for the parent to be present (or at least nearby) while the child is receiving medical attention.


This civil rights case under 42 U.S.C. § 1983 arose out of an Oregon investigation of Nimrod Greene for molesting a child, FS. Police thought he might be molesting his daughters SG and KG and his wife Sarah might know of the abuse. Nimrod was arrested for sexual abuse of FS. The Oregon Department of Human Services [“DHS”] learned of the arrest and assigned caseworker Camreta to investigate the girls’ safety. He discovered that Nimrod had been released and was having unsupervised contact with the girls. Three days later, Camreta and a uniformed, armed officer went to SG’s public elementary school to interview her. They did not inform Sarah about the proposed interview or try to get her consent, nor did they obtain any warrant or other court order beforehand. They told school officials that they would interview SG and asked to use a private office to do so. A counselor went to SG’s classroom and told her that someone was there to talk to her, then took SG to the office and left her with them. 


Camreta interviewed SG for two hours in the officer’s presence. The officer asked no questions. The interview was not recorded. Camreta’s and SG’s accounts of the interview differed. Camreta said that she told him that when her father drank he tried to touch her private parts over her clothing, and that her mother knew about the touching. However, SG claimed she told him that her father never touched her in a bad way, but Camreta kept asking questions and badgering her to change her answers until she “started saying yes to whatever he said.” Based on the interview and other information, Camreta thought Nimrod had abused SG, so he and the officer went to the Greene home. The Greenes denied any abuse, but agreed that Nimrod would not have unsupervised contact with the girls while the investigation was pending. They also agreed that SG would undergo a sexual abuse examination at KIDS Center [“KIDS”], a medical center specializing in child sexual abuse. 


Nimrod was indicted on six felony counts of sexual assault against FS and SG
 and released with orders to have no contact with his daughters. The Greenes retained counsel that day, and counsel told Camreta that he had been retained to represent the family; that all family members had chosen to invoke their Fifth Amendment right to remain silent; and that no one from DHS could meet with any family member without counsel present. 


The next day, Camreta went to the home to inform Sarah Greene of the no-contact order. Sarah and Camreta gave different accounts of their meeting. Sarah said she told him she would comply with the no-contact order and would allow both girls to be interviewed and examined, although she wanted to attend the medical examinations. Camreta said that she told him that the family could not afford for Nimrod to live elsewhere and that she refused to sign a release form so that KIDS could examine SG. He was concerned for the girls’ safety and petitioned for a juvenile court order removing them from the home into foster care. In his affidavit, he gave his version of the meeting with Sarah. The court issued a protective custody order and DHS took custody of both girls. The court ordered Sarah not to discuss the case with them and required her to make both girls available for KIDS assessments. The girls lived at a foster home for 20 days, during which Sarah had only supervised visits with them. 


Both girls were interviewed and examined at KIDS during those 20 days. Sarah showed up for both examinations and asked to be present for them, but KIDS staff, on Camreta’s orders, would not let her in. At SG’s interview, she said her father had not abused her. In a deposition, SG said that KIDS examiners had her undress and then “looked all over [her] body,” used a magnifying glass to examine her, and took pictures of her private parts. In an affidavit, SG said that she wished her mother had been there with her because she was scared and uncomfortable. The KIDS examiners could not determine if the girls had been abused, so DHS asked the juvenile court to return the girls to Sarah’s custody and the court did so. 


Sarah then filed a civil rights action under 42 U.S.C. § 1983 on behalf of herself and the girls against Camreta, KIDS, and police and school personnel [hereinafter referred to collectively as “Camreta.”] She contended that Camreta violated both her and SG’s Fourth Amendment rights by making an in-school seizure of SG “without a warrant, parental consent, probable cause, or exigent circumstances.” She also argued that Camreta violated the family’s Fourteenth Amendment rights by giving the juvenile court false information in the custody proceeding and by “unreasonably interfering with Sarah’s right to be with her children and with the children’s right to have their mother present during an intrusive medical examination.” Camreta responded that he did not violate anyone’s rights, but even if he had, he was entitled to qualified immunity so he was not liable in damages.


The District Court granted summary judgment in favor of Camreta, finding that, although SG was “seized” when she was taken from her classroom and questioned, the seizure was “objectively reasonable under the facts and circumstances of this case.” The court further held that even if the Greenes’ constitutional rights were violated, Camreta was entitled to qualified immunity from civil damages because no reasonable official would have believed that the actions here violated the Fourth Amendment. 


The Greenes appealed from the grant of summary judgment. When a plaintiff asserts that an official has violated the plaintiff’s constitutional rights and the official asserts qualified immunity, courts must consider both whether the plaintiff alleged a violation of a constitutional right, and whether the right was “clearly established” at the time the violation allegedly occurred; courts may address either question first. Saucier v. Katz, 533 U.S. 194 (2001); Pearson v. Callahan, __ U.S. __, 129 S.Ct. 808 (2009). 


The Ninth Circuit [“9C”] first found that the warrantless in-school interview of SG violated her Fourth Amendment rights. Calabretta v. Floyd, 189 F.3d 808 (9th Cir. 1999), held that warrantless, non-emergency search and seizure of an alleged child abuse victim at her home violated the Fourth Amendment, rejecting the defendant’s claim that Fourth Amendment protections do not apply to child abuse investigations at all. The heinous nature of child sexual abuse “does not provide cause for the state to ignore the rights of the accused or any other person.” Greene, quoting Wallis v. Spencer, 202 F.3d 1126 (9th Cir. 2000). Calabretta held that traditional Fourth Amendment protections apply to child abuse investigations, and the family’s right to be free from warrantless searches in their home was “clearly established.” 9C followed Calabretta and agreed that the warrantless seizure violated clearly established Fourth Amendment rights.


Camreta argued that Calabretta was distinguishable because there the seizure was in the victim’s home rather than in school, arguing that the in-school seizure was justified under New Jersey v. T.L.O., 469 U.S. 325 (1985) [“TLO”]. TLO held that the “special needs” of school officials in maintaining classroom and campus discipline and deterring drug use justified a search based on “reasonable suspicion,” less than probable cause. 9C disagreed, noting that TLO was limited to searches carried out by school authorities on their own behalf, not searches connected with law enforcement agencies. SG was questioned by a DHS agent and an officer, not by “school officials,” and she was not suspected of violating any school rule, so TLO did not control.


While the warrant requirement has some exceptions, those exceptions are limited to situations in which “special needs, beyond the normal need for law enforcement, make the warrant and probable cause requirements impracticable.” No such “special need” existed here because the presence of law enforcement objectives was obvious – the police were actively investigating crimes and an officer was present at the interview. Camreta’s subjective intent was irrelevant. Thus, traditional Fourth Amendment protections applied. 


9C noted that Oregon law required both DHS and law enforcement agencies to share information about reported child sexual abuse. Either DHS or law enforcement had to “immediately cause an investigation” into the alleged abuse, and if law enforcement found reasonable cause to believe abuse occurred, law enforcement had to notify DHS, which then had to provide protective services. While not criticizing the wisdom of Oregon’s policy, 9C said that such a policy of entangling police and DHS functions could not “forge an exception to traditional Fourth Amendment protections for the criminal investigation of child sexual abuse.” Once the police begin a criminal investigation, “responsible officials must provide procedural protections appropriate to the criminal context.” 9C concluded that Camreta violated SG’s right to be free from an unconstitutional seizure because he had not obtained either a warrant or a court order allowing the seizure of the child pursuant to a child abuse investigation. In such a situation, 9C said that such a court order is “the equivalent of a warrant.”


9C then held that Camreta and the other defendants had qualified immunity from liability for civil damages on the Fourth Amendment seizure claim. A government official is entitled to qualified immunity when, as here, he reasonably but mistakenly believes his conduct does not violate a clearly established constitutional right. 


However, Camreta was not entitled to either qualified or absolute, quasi-judicial immunity on either of the Greenes’ Fourteenth Amendment claims. Courts reviewing grants of summary judgment to defendants must take the plaintiff’s claims as true. Because Greene claimed that Camreta made false statements to the juvenile court in connection with the custody proceedings, and because 9C had to take those claims as true, there was a genuine factual dispute. A caseworker who gives false information to a court is not entitled to absolute immunity. Camreta was not entitled to qualified immunity either, because the Greenes’ Fourteenth Amendment right to be free from judicial deception in the custody proceedings was “clearly established.” Thus, the District Court erred in granting summary judgment to Camreta on that issue, so 9C reversed and remanded that judgment.


Camreta was also not entitled to immunity for violating Sarah’s and the girls’ Fourteenth Amendment rights by prohibiting Sarah from being with the girls during the medical examination. Parents and children have “clearly established familial rights” to be together during “potentially traumatic medical examinations,” or at least to be nearby if there is a medical reason to keep the parent out of the actual exam room. 9C reversed the District Court’s grant of summary judgment to Camreta on that issue as well.

� Nimrod went to trial on these sexual abuse charges, but the jury could not reach a verdict. He eventually entered an Alford plea to abusing FS and the charges concerning SG were dismissed.
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