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Fifth Amendment: Miranda; Right to Remain Silent

! 
For a suspect to invoke his Miranda right to remain silent, he must do so “unambiguously.” Police are not required to stop questioning if the suspect says nothing.

! 
A suspect may waive his right to remain silent by knowingly and voluntarily making a statement to police. Police need not obtain an express waiver of the right before questioning begins.


Thompkins was a suspect in a 2000 shooting death. Shots were fired from a van driven by codefendant Purifoy, with Thompkins and a third man, Woodward, as passengers. One victim died and another survived to testify. Thompkins was arrested. Police conducted a 3-hour interrogation in an 8 by 10 foot room where Thompkins sat in “a chair that resembled a school desk.” They first gave him a valid Miranda rights form, read it to him, and had him read one of the advisements aloud
 to ensure that he could read and understand English. Thompkins refused to sign the waiver, and there was conflicting evidence about whether or not Thompkins verbally told the police that he understood his rights. He never asked for counsel. He never said he wanted to remain silent or that he did not want to talk to police, but gave very limited verbal answers to police questioning, mostly saying “yeah,” “no,” and “I don’t know.” An officer asked Thompkins if he believed in God; he said “Yes.” The officer asked if Thompkins prayed to God and, when he said he did, asked, “Do you pray to God to forgive you for shooting that boy down?” Thompkins answered “Yes.” He refused to make any written confession and the interview ended 15 minutes later.


Thompkins was charged with first-degree murder and other offenses and moved to suppress his statements, arguing that he had invoked his Fifth Amendment right to remain silent and never waived that right. The trial court denied the motion to suppress and trial proceeded. The prosecution’s theory was that Thompkins shot the victim while Purifoy drove the van. Purifoy testified that he did not see who shot the victim but that Thompson had a gun. So that the jury could assess Purifoy’s credibility, the State presented evidence that a jury had acquitted Purifoy of aiding and abetting the same murder, but convicted him of other offenses. After Purifoy’s trial, but before Thompkins’s trial started, Purifoy sent Thompkins letters blaming Woodward and claiming that he and Thompkins were both innocent. During closing arguments at Thompkins’s trial, the prosecutor suggested that Purifoy had lied to help his friend Thompkins when he testified that he did not see who shot the victims. The prosecutor suggested that the jury in Purifoy’s case might not have made “the right decision” and told the jurors, “You are not bound by what his jury found.” Defense counsel did not object or ask for a limiting instruction telling the jury that it could consider Purifoy’s trial results “only to assess Purifoy’s credibility, not to establish Thompkins’s guilt.” The jury found Thompkins guilty of all charges and he was sentenced to life without parole.


The trial court denied a motion for new trial, rejecting a claim that Thompkins’s trial counsel was ineffective for failing to request a limiting instruction for the evidence of Purifoy’s trial results, reasoning that Thompkins failed to show any prejudice. Thompkins exhausted his state remedies and the federal District Court denied relief, finding that Thompkins did not invoke his right to remain silent, waived that right, and made uncoerced, voluntary statements. However, the Sixth Circuit [“6C”] reversed, holding that the state court unreasonably applied clearly established federal law based on “an unreasonable determination of the facts.” While 6C recognized that a waiver of the right to remain silent need not be express and may be inferred from a person’s actions, 6C believed that Thompkins’s “persistent silence ... offered a clear and unequivocal message to the officers” that he did not want to waive his rights. 6C also found that the state court unreasonably applied federal law in rejecting Thompkins’s ineffective assistance claim, finding a reasonable probability that the result of trial would have been different if counsel had requested a limiting instruction.


The United States Supreme Court granted certiorari and reversed 6C in a 5-4 decision (majority: Kennedy, Roberts, Scalia, Thomas, and Alito). The Court first explained that the Miranda warnings Thompkins received were appropriate and the question was his response, or lack thereof. Thompkins argued that he invoked his privilege to remain silent “by not saying anything for a sufficient period of time” The Court disagreed, noting that under Davis v. U.S., 512 U.S. 452 (1994), a defendant must invoke his Miranda right to counsel by making an unambiguous, unequivocal statement to that effect. If the defendant makes an ambiguous or equivocal statement about counsel, police need not end the interrogation or ask the defendant to clarify whether he wants counsel or not. The Court said that the same unambiguous request standard should apply in determining if the defendant has invoked his Miranda right to remain silent. “If an ambiguous act, omission, or statement could require police to end the interrogation, police would be required to make difficult decisions about an accused’s unclear intent” and risk suppression if they guess wrong. The Court said:

Thompkins did not say that he wanted to remain silent or that he did not want to talk with the police. Had he made either of these simple, unambiguous statements, he would have invoked his right to cut off questioning. Here he did neither, so he did not invoke his right to remain silent.

[Citation and internal quotation marks omitted.]


The Court then found that Thompkins made a knowing and voluntary waiver his right to remain silent by conduct when he chose to answer some of the officer’s questions.

As a general proposition, the law can presume that an individual who, with a full understanding of his or her rights, acts in a manner inconsistent with their exercise has made a deliberate choice to relinquish the protection those rights afford.

Miranda does not require any “explicit written waiver or a formal, express oral statement” (although obviously it is best for law enforcement to obtain express waivers). “Waivers can be established even absent formal or express statements of waiver.” Miranda requires that the suspect understand his rights, and the burden is on the State to prove that he understood them. However, when the prosecution shows that a suspect was advised of his rights and understood them, “an accused’s uncoerced statement establishes an implied waiver of the right to remain silent.” The Court found “no basis in this case to conclude that [Thompkins] did not understand his rights, and on these facts it follows that he chose not to invoke or rely on those rights when he did speak.” It did not matter that he did not speak for almost three hours; “Police are not required to rewarn suspects from time to time.” Further, nothing suggested that Thompkins was coerced into speaking; it is fine for police to use “moral and psychological pressures to confess emanating from sources other than official coercion.” 


The Court rejected Thompkins’s claim that police could not question him without first obtaining an express waiver, noting that North Carolina v. Butler, 441 U.S. 369 (1979), allows courts to infer a waiver of Miranda rights from a suspect’s conduct. “The Miranda rule and its requirements are met if a suspect receives adequate Miranda warnings, understands them, and has an opportunity to invoke the rights” before talking. “Any waiver, express or implied, may be contradicted by an invocation at any time,” and if the suspect invokes his rights at any point, interrogation must end. The Court concluded that the state court correctly decided the case and 6C erred.


The Court then addressed Thompkins’s ineffective assistance claim and found no merit, explaining that, while it was “doubtful” that counsel was deficient in failing to request a limiting instruction on the jury’s use of Purifoy’s trial results, Thompkins could not show prejudice. The surviving victim identified Thompkins as the shooter, a surveillance photograph supported his identification, and Thompkins confessed to a friend, so there was no reasonable likelihood that the result of the trial would have been different if counsel had requested the instruction. The jury could assess Purifoy’s credibility; there was ample evidence in the record to support the verdict no matter what the jurors thought about Purifoy. 


J. Sotomayor wrote a dissent, joined by JJ. Stevens, Ginsburg, and Breyer, saying that the majority held that “a suspect who wishes to guard his right to remain silent ... must, counterintuitively, speak – and must do so with sufficient precision to satisfy a clear-statement rule that construes ambiguity in favor of the police.” The dissent reasoned that, even if Thompkins did not invoke his right to remain silent, the State failed to meet its burden of showing that he waived that right. Thompkins never expressly waived his right to remain silent, and his refusal to sign the rights form suggests an intent not to waive those rights. 


The dissent further contended that the majority had gone farther that needed to decide the issues raised. The majority should have simply stated that the State court did not unreasonably apply Miranda law in denying Thompkins any relief. 
�The advisement that Thompkins read aloud stated: “You have the right to decide at any time before or during questioning to use your right to remain silent and your right to talk with a lawyer while you are being questioned.”










