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· The clergy-penitent confession privilege is not waived by the presence of the penitent’s wife during his confession to a clergyman, so long as the penitent reasonably believed his confession would remain private.


Archibeque and his wife were members of the Church of Latter Day Saints [“Church”]. In 2005 his wife called their Church Bishop and said that Archibeque had admitted having “inappropriately touched his stepdaughter.” Archibeque and his wife met with the Bishop at the church. During the meeting, he admitted sexually touching the victim. He was indicted on charges of sexual conduct with a minor and child molestation. 


The State gave notice of intent to introduce the Bishop’s testimony at trial. Archibeque moved to suppress his testimony “as privileged communications between communicant and clergy” under A.R.S. § 12-4062(3). The State responded that his statements to the Bishop “were not a confession in the course of discipline enjoined by” the Church. The trial court suppressed the statements as privileged, and the State appealed.


To determine if the clergy-penitent privilege applies, courts apply a three-step test: (1) Was the person receiving the confession a “clergyman or priest”? (2) Was the confession made while the clergyman/priest was “acting in his professional capacity?” And (3) “Was the confession made in the course of discipline enjoined by the church” to which the clergyman/priest belongs? If all three answers are yes, the clergy-penitent privilege applies, unless the party with the privilege waives it. 


A panel of Div. One of the Court of Appeals answered all three questions in the affirmative in Archibeque’s case and affirmed the trial court’s order suppressing his confession to the Bishop. First, the Court agreed with the trial court that the Bishop was acting as a clergyman. The Church officially ordains and recognizes Bishops, and the Bishop here had an office in Archibeque’s church. The Bishop testified about his church duties and authorities and his duty to keep discussions with members confidential. Second, the Court agreed that the Bishop was acting in his professional capacity and role as a Bishop when Archibeque confessed to him. The Bishop testified that he received the confession as part of a “repentence process” prescribed by the Church and that some sins “require confession to a priestly authority.” Finally, the Court found that “the confession was made in the course of discipline enjoined by the Church.” The Bishop testified that the repentance process was “an official church doctrine” and his duties as a Bishop required him to facilitate the repentence process, provide spiritual counseling, and “provide members the opportunity to confess sins in accordance with” that process.


The Court then rejected the State’s argument that Archibeque waived the privilege by having his wife present during the confession. Although a third party’s presence will usually defeat a privilege – on the ground that a party’s allowing a third person to overhear his statements shows that the party did not intend his statements to be confidential – there was no waiver here. Archibeque, his wife, and the Bishop met in a private office behind closed doors, and the Bishop assured them both that their communications would be confidential, so it was reasonable for Archibeque to believe that his confession would remain confidential. His wife “was not a foreign and uninterested third party” but his spouse, a fellow Church member, so her presence did not constitute any implied waiver of his privilege, and he never repeated his confession to the police or anyone else. 


Finally, the Court rejected the State’s argument that Archibeque waived the privilege by revealing the information to his wife before he confessed to the Bishop, reasoning that his wife was not a foreign third party, but a participant in the confessional process. Besides, the clergy-penitent privilege did not arise until Archibeque confessed to the Bishop, so his earlier statements could not constitute a waiver of the clergy-penitent privilege.
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