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A)  R-14-0030	Petition to Amend Rule 7.2, Rules of Criminal Procedure.
		(filed by David Byers, Director, A.O.C.)
Would delete language from ARS . §13-3961 (Prop 100 law), which prohibited bail for certain offenses committed by undocumented immigrants, held unconstitutional in Lopez-Valenzuela v. Arpaio, 770 F.3d 772 (9th Cir. 2014).



B)  R-14-0031	Petition to Amend/Repeal Rules 32.2 (a) and (b), Rules of Criminal Procedure.
		(filed by pro per litigant)
Would add as an exception to the preclusion of remedies under Rule 32.2 that the court was without jurisdiction to render judgment or impose sentence.



D)  R-15-0005	Petition to Amend Rule 7.5, Rules of Criminal Procedure.
		(filed by David Byers, Director, A.O.C.)
Would allow pretrial release officers to report violations of release to court, without waiting for a verified petition from a prosecutor, so that a warrant or summons could be sought to modify and/or revoke conditions of release.



F)  R-15-0009	Petition to Repeal the Rules of Procedure in Traffic Cases and Boating Cases, to Amend the Rules of Procedure in Civil Traffic and Civil Boating Violation Cases, and to Amend Rules 1, 2, and 3 of the Rules of Criminal Procedure.
		(filed by Antonio Riojas, Chair, Committee on Limited Jurisdiction Courts)
Would repeal in its entirety the Rules of Procedure in Traffic and Boating cases and replace them with the existing Rules of Criminal Procedure;  would amend and clarify the rules of Procedure in Civil Traffic and Civil Boating Violation Cases, specifically Rules 1, 2, 3, 10, and 33.




G)  R-15-0010	Petition to Amend Rules of Protective Order Procedure and Family Law Procedure.
(filed by Hon. Wendy Million, Tucson City Judge, Chair, Committee on the Impact of Domestic Violence and the Courts (CIDVC))
Would reorganize the rules to eliminate confusion by the many subparts of the rules (stylistic changes) and add some substantive changes including definitions of ‘harassment’, providing “guide sheets” to parties, protecting shelter location from disclosure, limiting the scope of the hearing, and conforming evidentiary standards.



H)  R-15-0011	Petition to Amend Rules 15.5 and 39, Rules of Criminal Procedure.
		(filed by James Haas, Office of Public Defender)
Would require that confidential/privileged information withheld from disclosure be expressly identified and described in writing (consistent with civil discovery rules), would require that if material was inadvertently disclosed the receiving party would be notified, must return, protect, or destroy it, or may present material to court under seal for resolution, and would require the same rules apply for withheld victim information under Rule 39 with the additional requirement of identifying the victim’s names in the case of multiple victims.



K)  R-15-0016	Petition to Repeal Rule 6(E)(4)(e)(2), Rules of Protective Order Procedure.
		(filed by Victoria Timm, visiting professor)
Would prohibit judicial officers from seizing weapons/firearms on a civil injunction against harassment on Fourth Amendment grounds and State v. Serna, 235 Ariz. 270 (2014) (misconduct involving weapons).



L)  R-15-0018	Petition Amend Rules 31, 34, 38, 39 and 42, Rules of the Supreme Court.
(filed by Ann Scott Timmer, Chair, Committee on Review of Supreme Court Rules Governing Professional Conduct and the Practice of Law)
Would amend rules governing mediators, application for admission to practice, pro hac vice admission, and ER 1.5 (fees) , 1.6 (confidential information), 1.10 (conflicts), 3.4 (fairness to opposing counsel) and 5.5 (unauthorized practice of law); would also recommend Comments to ER 1.13, 3.5 and 4.2 to provide guidance to government lawyers.


N)  R-15-0022	Petition to Amend Rule 38(d), Rules of the Supreme Court.
		(filed by Paul Bennett, Law Professor, U. of A.)
Would allow students to be eligible for limited practice certification after completing two (rather than three) semesters at an accredited law school.



O)  R-15-0024	Petition to Amend Rule 41, Rules of Criminal Procedure.
		(filed by David Byers, Director, A.O.C.)
Would amend Form 2 by removing existing warrant forms in use and replacing with a single mandatory warrant form for all courts.




P)  R-15-0025	Petition to Modify Rule 15.4(b), Rules of Criminal Procedure.
		(filed by Mark Faull, Maricopa County Attorney’s Office)
Would clarify that statements made pursuant to a “free talk” agreement are not discoverable unless the statements are exculpatory or the speaker becomes a witness for the State.



Q)  R-15-0026	Petition to Amend Rule 41, Rules of Criminal Procedure.
		(filed by David Byers, Director, A.O.C.)
Would amend Form 4(a) and 4(b) to conform to recent amendments to ARS . §22-601 and -602 (establishing veterans court and homeless court); 4(a) would inquire about a suspect’s military service or homeless status, DNA and fingerprint samples, and involvement with DCS.  4(b) would determine if suspect needs an interpreter.



S)  R-15-0028	Petition to Amend Rule 31.5, Rules of Criminal Procedure.
		(filed by Diane Johnsen, Arizona Court of Appeals, Division One)
Would address defendant’s right to self-representation on appeal with clarifying notice provisions, pursuant to Coleman v. Johnsen, et al., 235 Ariz. 195 (2014); adds new sections.



T)  R-15-0029	Petition to Add Rule 32.13 for Limited Court Post-Conviction Relief Proceedings.
		(filed by Hon. George Anagnost, Peoria Municipal Court)
Would add entirely new rules for PCR petitions in limited jurisdiction courts.
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David K. Byers 
Administrative Director of the Courts 
1501 W. Washington, Suite 411 
Phoenix, AZ 85007-3327 
Phone:  (602)452-3301 
 
 


ARIZONA SUPREME COURT 
 
In the matter of : ) 
 ) 
PETITION TO AMEND RULE 7.5, ) Supreme Court No. R-15______ 
RULES OF CRIMINAL ) (Emergency or Expedited 
PROCEDURE ) Adoption Requested) 
 ) 
 


Pursuant to Arizona Supreme Court Rule 28, David K. Byers, Director, 


Administrative Office of the Courts, Arizona Supreme Court, respectfully petitions 


this court to adopt the attached proposed rule amendment to the Rules of Criminal 


Procedure. 


I. Background and Purpose of the Proposed Rule Amendment 
 


In support of the Court’s new strategic agenda which includes improving 


and expanding the use of evidence-based practices to determine pretrial release 


conditions for low-risk offenders, the Administrative Office of the Courts reviewed 


existing Rules of Criminal Procedure related to release conditions for defendants 


while their case is pending. 


Relevant to this petition, Rule 7.5 of the Rules of Criminal Procedure, as 


currently written, only allows for the issuance of a warrant or summons for 
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breaches of the conditions of release to be submitted upon verified petition by the 


prosecutor.  With the implementation of evidence-based practices, eligible 


defendants will be released while pending trial under conditions that include 


supervision or monitoring by pretrial services.  When breaches of these conditions 


are discovered, the pretrial service officers need the ability to provide the court 


with a report of the violations and, if necessary, request that the court issue a 


warrant or summons to bring the defendant before the court for a hearing to 


determine if the conditions should be revoked or modified.  This is particularly 


important when the nature of the breach may pose a substantial danger to any 


person or the community. 


The proposed amendment will allow a judge to timely issue a summons or a 


warrant when a pre-trial officer reports violation of conditions of release.  This is 


particularly important when a case presents an immediate risk of flight or danger to 


any person or the community.  Allowing the court to act upon a written report 


submitted by pre-trial services will provide improved efficiency in processing 


these cases, minimize the risk of flight, and improve public safety.   


II. Contents of the Proposed Rule Amendment 
 
The proposed amendments to this rule seek to add the option of the judge 


issuing a warrant or summons on the written report from pretrial services staff to 


the existing option of issuing a warrant or summons on the petition of a prosecutor.  
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The proposed amendment will require that a copy of the report is provided to the 


prosecutor and served with the warrant or summons. 


III. Pre-Petition Distribution and Comment 
 


The proposed amendment was presented to the Presiding Judges and the 


Arizona Judicial Council at their December 2014 meetings and received 


unanimous support. 


IV. Effective Date of the Proposed New Rule 
 


We respectfully request emergency adoption of this rule. 
 


Respectfully submitted this ___________day of ______________2015. 
 
 
 
 By_______________________________ 
 David K. Byers, Administrative Director 
 Administrative Office of the Courts 
 1501 W. Washington, Suite 411 
 Phoenix, Arizona 85007 
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Appendix A 
 
 


4 
 







Rule 7.5. Review of conditions; revocation of release 
 


a. Issuance of warrant or summons on prosecutor petition.  Upon verified 
petition by the prosecutor stating facts or circumstances constituting a breach of 
the conditions of release, the court having jurisdiction over the defendant released 
may issue a warrant or summons under Rule 3.2, to secure the defendant's presence 
in court.  A copy of the petition shall be served with the warrant or summons. 


 
b. Issuance of warrant or summons on written report.  Upon receiving a 


written report from pretrial services stating facts or circumstances constituting a 
breach of the conditions of release, the court having jurisdiction over the defendant 
may issue a warrant or summons under Rule 3.2, to secure the defendant's presence 
in court. A copy of the report shall be provided to the prosecutor and served with 
the warrant or summons. 


 
bc.Victim's right to petition for revocation of bond or modification of 


conditions of release.  After consultation with the prosecutor, and if the prosecutor 
decides not to file a petition pursuant to section (a) of this Rule, the victim may 
petition the court to revoke the bond or release on personal recognizance of the 
defendant, or otherwise modify the conditions of the defendant's release, based on 
the victim's notarized statement asserting that harassment, threats, physical 
violence or intimidation against the victim or the victim's immediate family by the 
defendant or on behalf of the defendant has occurred. 


 
cd. Hearing; review of conditions; revocation. 
(1) Modification of conditions of release.  If, after a hearing on the matters set 


forth in the petition or report, the court finds that the person released has wilfully 
violated the conditions of release, the court may impose different or additional 
conditions upon his or her release. However, if the defendant has violated the 
conditions of an appearance bond executed as a condition of release, the court 
shall determine conditions reasonably necessary to secure that person's appearance 
in the future.  If the violation is not excused, the court shall not impose less 
restrictive conditions of release.  If the court determines that an increase in the 
amount of a secured appearance bond is necessary, that security shall be in 
addition to any previously existing security. 


(2) Revocation of release.  The court may revoke release of a person charged 
with a felony if, after hearing, the court finds (A) that there is probable cause to 
believe that the person committed a felony during the period of release and that 
the proof is evident or the presumption great as to the present charge; or (B) that 
the person poses a substantial danger to any person or the community, that no 
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other conditions of release will reasonably assure the safety of the other person or 
the community, and that the proof is evident or the presumption great as to the 
present charge. 


 
de. Revocation of Release; DNA Testing.  The prosecutor may file a motion 


stating facts or circumstances constituting probable cause to believe that a 
defendant who has been ordered as a condition of release to provide a sample of 
buccal cells or other bodily substances for DNA testing pursuant to A.R.S. section 
13-3967(F)(4) and provide proof of compliance has not complied with that order.  
At the defendant's next court appearance, the court shall proceed in accordance 
with the requirements of this rule and A.R.S. section 13-3967(F)(4). 


ef. Revocation of release; Ten-print fingerprinting. If a defendant fails to 
timely present a completed mandatory fingerprint compliance form or if the court 
has not received the process control number, the court on its own motion may 
remand the defendant into custody for ten-print fingerprinting.  If otherwise 
eligible for release, the defendant shall be released from custody after being ten-
print fingerprinted. 
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Antonio F. Riojas, Jr., Chair 
Committee on Limited Jurisdiction Courts 
1501 W. Washington St., Ste. 410 
Phoenix, AZ 85007 
(602) 452-3242 
MMeltzer@courts.az.gov 


 
 
 
 


IN THE SUPREME COURT 


STATE OF ARIZONA 


 
In the Matter of: 


 
PETITION TO REPEAL THE ) 
RULES OF PROCEDURE IN TRAFFIC ) Supreme Court No. 
CASES AND BOATING CASES; )  R-15-00  
TO AMEND THE RULES OF ) 
PROCEDURE IN CIVIL TRAFFIC AND ) 
CIVIL BOATING CASES; and TO ) 
AMEND RULES 1, 2, AND 3 OF THE RULES ) 
OF CRIMINAL PROCEDURE ) 
  ) 


 
Petitioner is the chair of the Committee on Limited Jurisdiction Courts (the 


“LJC”), a standing committee of the Arizona Judicial Council. Pursuant to Rule 28 


of the Rules of the Supreme Court, Petitioner respectfully petitions this Court as 


follows: 


(a) To repeal the Rules of Procedure in Traffic Cases and Boating Cases in 


their entirety, as shown in Appendix 1; 
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(b) To amend portions of the Rules of Procedure in Civil Traffic and Civil 


Boating Cases, as shown in Appendix 2; 


(c) To amend Rules 1, 2, and 3 of the Arizona Rules of Criminal Procedure, 


as shown in Appendix 3. 


I. Background and Purpose of the Proposed Rule Amendments. A 


superior court judge formally inquired of LJC members at their April 30, 2014 


meeting about the distinction between the Rules of Procedure in Traffic Cases and 


Boating Cases, promulgated in 1963, and the Rules of Procedure in Civil Traffic 


and Civil Boating Violation Cases, promulgated in 1983. A number of members of 


the legal community, as well as self-represented litigants who frequently appear in 


traffic cases, are confused by the rules’ respective titles, and by the presence of both 


sets of rules in the Arizona Rules of Court. If the essential difference is that the 


older of the two bodies of rules governs criminal traffic and boating cases, while 


the more recent rules govern civil traffic and boating cases (as a result of legislative 


decriminalization of most moving violations), the inquiring judge suggested that 


the word “criminal” be added to the title of the older body of rules. 


However, LJC members noted that although the Rules of Procedure in Traffic 


Cases and Boating Cases apply to criminal traffic offenses (Rule 1(a)), they also 


apply to “parking or standing offenses” (Rule 1(b)) arising under Title 28, Article 


13, many of which have civil penalties; and they also apply to ordinance violations 
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concerning parking (Rule 1(b)), which usually also have civil penalties. Moreover, 


while the Rules of Procedure in Civil Traffic and Civil Boating Violation Cases 


expressly apply to civil cases (Rule 1), Rule 14 also provides that civil violations 


may be consolidated with criminal violations.  The “criminal” and “civil” aspects 


of these rules are therefore intertwined, which contributes to the confusion. In 


addition, both sets of rules have several provisions in common, most notably 


concerning the Arizona Traffic Ticket and Complaint (the “ATTC”). 


LJC members agreed that the matter warranted further study. Petitioner 


established a workgroup of four experienced judge-members of the LJC, two from 


justice courts and two from municipal courts. The workgroup met three times and 


reported its findings to the LJC twice. The LJC reviewed this rule petition and 


appendices, and it authorized Petitioner to proceed with this petition on the LJC’s 


behalf. In addition to addressing the issue that gave rise to the workgroup, this 


petition also proposes enhancements to several other rules. 


II. Repeal of the Rules of Procedure for Traffic Cases and Boating Cases. 


There are two reasons to repeal these rules. First, to the extent they apply to criminal 


traffic violations, they are adequately covered by the Arizona Rules of Criminal 


Procedure, which pertain to all criminal offenses. A criminal traffic violation --like 


theft, assault, or trespass -- is fundamentally a type of criminal offense. 
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Second, to the extent they apply to civil traffic violations, the Rules of 


Procedure for Traffic Cases and Boating Cases are surplusage to the Rules of 


Procedure for Civil Traffic and Civil Boating Cases, which are a more modern and 


comprehensive set of rules specifically designed for civil traffic offenses. The need 


to refer to two sets of procedures can be avoided by relocating in the Civil Traffic 


Rules any civil traffic provisions of the 1963 rules. 


Some of the thirteen existing Rules of Procedure for Traffic Cases and 


Boating Cases are cumulative, contradict other rules, or are not particularly helpful. 


Rule 3 is one example of a rule being cumulative. This rule concerns the ATTC. 


Rule 4 of the Civil Traffic Rules also concerns the ATTC. There is no practical need 


for both rules. 


Rule 4 (“responsibilities of the arresting officer”) and Rule 7 (“procedure on 


failure to appear”) apply to criminal situations. Rule 4 scenarios are covered 


primarily by corresponding Rules of Criminal Procedure. The repeal of Rule 7 


(“procedure on failure to appear”) requires an amendment to Criminal Rule 3 


described in Section IV of this petition. 


Rule 8 (“procedure on plea of guilty”) permits a defendant to waive a right to 


trial and to enter a plea of guilty to a criminal traffic offense by simply saying so in 


writing, and sending the court a signed statement to this effect. This process may 


have worked well when most moving violations were treated as misdemeanors. 
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Inasmuch as most moving violations are now civil rather than criminal offenses (and 


therefore covered by the Civil Traffic Rules), the remaining criminal violations are 


offenses with significant consequences. Procedures described in Criminal Rule 


17.1(a) for entry of a guilty plea, including provisions for a plea by mail or 


telephonically, more fully adhere to the requirements of due process and should 


supersede the cursory procedures in Rule 8. Petitioner parenthetically notes the 


desirability of adopting a new rule concerning entry of a guilty plea for a petty 


offense, but this requires further study and Petitioner defers proposing such a rule. 


Rule 1 (“definitions”), Rule 2 (“applicability of rules”), and Rule 6 (“duties 


of the court”) are easily integrated into the Civil Traffic Rules, or are otherwise 


adequately covered by existing criminal rules or statutes. 


Rule 9 (“trial of traffic or boating offenses”) and Rule 10 (“reports”) are 


largely administrative in nature, and therefore they need not be included in a rule. 


Rule 11 (“canons of judicial ethics”) requires judges to abide by the Canons of 


Judicial Ethics, a provision that appears in no other set of procedural rules.  It is 


unnecessary. Rule 12 (“scope of rules”) in part allows for supplementation by local 


rules, which is also an unnecessary provision.  Rule 13 is simply the “effective date.” 


In summary, with the exception of Rule 7 concerning failure to appear, the 


Rules of Procedure for Criminal Traffic and Boating Cases can be repealed and 


adequately supplanted by the existing civil traffic or criminal rules, or they can be 
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covered by straightforward amendments to the civil traffic and criminal rules 


proposed in this rule petition. 


The forms appearing in the appendix to the Rules of Procedure for Traffic 


Cases and Boating Cases include the ATTC. The ATTC is an essential form; it is 


used many times daily in both traffic cases and for other misdemeanors, as permitted 


by A.R.S. § 13-3903 and Criminal Rule 2.1(b). Accordingly, Petitioner requests 


that the ATTC form be readopted in the appendix to the Rules of Procedure in 


Civil Traffic and Civil Boating Cases, as shown in Appendix 2. 


III. Amendments to the Rules of Procedure for Civil Traffic and Civil 


Boating Cases. Petitioner proposes amendments to Civil Traffic Rules 1, 2, 3, 10, 


and 33, and to the forms contained in the Appendix to this set of rules. Petitioner 


also proposes the addition of a new Rule 10.2, and the deletion of Rules 38-45. 


Rule 1. The proposed amendment to Civil Traffic Rule 1 deletes the words 


“hearing and appeals” from the rule’s title, which appear after the word “scope” and 


which are unnecessary; and instead adds the words “of these rules” after the word 


“scope.” Petitioner also proposes adding the words “civil boating, and parking and 


standing violations” to the body of Civil Traffic Rule 1. These words are taken 


from Rule 1 of the rules Petitioner proposes to repeal. Because these are civil 


offenses, these violations should be governed by the Civil Traffic Rules. 
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Rule 2. Consistent with the changes to Rule 1, the definitions in Rule 2 should 


include “civil boating violation” and “parking or standing violation.” Petitioner also 


requests an amendment to the existing definition of a “civil traffic violation” to 


include traffic violations under state or local laws that are punishable by a civil 


sanction. 


Another proposed new paragraph in Rule 2 provides a definition of a “uniform 


traffic ticket and complaint.” A.R.S. § 28-1557(A) refers to a “uniform traffic ticket 


and complaint form,” but with one exception in the criminal rules noted later in this 


petition, the existing rules of traffic procedure customarily refer to the form as an 


“Arizona Traffic Ticket and Complaint,” or “ATTC.” The new definition clarifies 


that the document statutes refer to as a “uniform traffic ticket and complaint” is the 


“Arizona Traffic Ticket and Complaint” under these rules. 


Existing Rule 2 also includes provisions about computation of time and 


attorneys that are not actually definitions but are interspersed with Rule 2’s 


definitions. For better organization, this petition proposes that those provisions be 


moved within Rule 2 so they appear after the defined terms. The petition also 


proposes that the title of Rule 2 be changed from “definitions” to “definitions; 


computing time; attorneys” to assist users in readily locating these provisions. 


Rule 3. Proposed amendments to Rule 3 (formerly titled “applicability of 


rules,” and with a proposed new title of “commencing a violation in court”) specify 
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that in addition to a civil traffic violation, a civil boating case and a parking or 


standing offense are also commenced by filing an ATTC with the court. (The 


amended rule, like the existing rule, also permits commencement of a civil traffic 


violation by a “long form” complaint, but this process is rarely used.) Because the 


violator is typically not present when a parking violation occurs, the proposed 


amendments also include a mechanism for serving a summons and complaint for a 


parking or standing violation. 


Rule 10 and new Rule 10.2. Current Rule 10 begins with two essential 


paragraphs for admitting or denying responsibility for a traffic violation; but it also 


includes six subsequent paragraphs concerning a hearing “in absentia,” a proceeding 


with a Latin name that is rarely used. Petitioner proposes clarifying the “in absentia” 


provisions, first by retitling the proceeding as a “documentary hearing,” and also by 


transferring these provisions to a new Rule 10.2 that contains the details for 


requesting and proceeding with a “documentary hearing.”   Petitioner also proposes 


a new Rule 10(c) that specifies the consequences for failing to appear either at the 


date and time specified in the ATTC, or at other designated times. 


Rule 33. Rule 33 concerns appellate memoranda in a civil traffic appeal. Rule 


29 provides that civil traffic appeals are “on the record,” but Rule 33 currently has 


no requirement that a memorandum include references to the record on appeal. 
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Petitioner proposes an amendment to Rule 33(d) by adding a sentence on this 


requirement that is taken directly from Rule 8(a)(3) of the SCRAP-Civil Rules. 


Rule 37. This rule contains a list of six approved forms, but the appendix to 


the Civil Traffic Rules contains eleven forms and Rule 37 omits to mention five. 


The proposed amendments add four of these five omitted forms. The fifth omitted 


form is a “notice of violation;” the notice of violation form remains omitted because 


it was used in statewide photo enforcement, which has been repealed. (See the next 


paragraph.) However, Petitioner proposes adding a new form, specifically, the 


ATTC, as more fully discussed at pages 6-7, supra. The ATTC form --with original, 


violator/defendant, law enforcement, and court copies -- should be added as Form 


11 to the Civil Traffic Rules. 


Statewide photo enforcement. Petitioner also proposes amendments to the 


Civil Traffic Rules that refer or relate to A.R.S. § 41-1722. Several years ago A.R.S. 


§ 41-1722 pertained to statewide photo enforcement, but statewide photo 


enforcement has since been repealed. A.R.S. § 41-1722 has been replaced with a 


new Section 41-1722 entitled “concealed weapons permit fund.” Current A.R.S. § 


41-1722 has nothing to do with civil traffic. References to A.R.S. § 41-1722 in Civil 


Traffic Rules 1, 2(c), 2(f), and 2(g) should therefore be deleted, as shown in 


Appendix 2. Furthermore, the last sentence of current Civil Traffic Rule 1 states: 


Rules 38-45 shall apply only to photo enforcement cases that are commenced 
pursuant to A.R.S. § 41-1722. 
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Because photo enforcement cases are no longer commenced pursuant to A.R.S. § 


41-1722, Civil Traffic Rules 38-45 should also be deleted. 


IV. Amendments to Rules 1, 2, and 3, Rules of Criminal Procedure. 
 


Rule 1. Rule 1.1 describes the “scope” of the criminal rules. In light of the 


proposed repeal of the Rules of Procedure in Traffic Cases and Boating Cases, 


described in Section II of this petition, Rule 1.1 should be modified as follows: 


These rules shall govern the procedure in all criminal proceedings in all courts 
within the State of Arizona except that the Rules of Procedure in Traffic Cases 
shall continue to apply. 


 


Rule 2. This Rule currently states that a misdemeanor or petty offense may 


be commenced by a “Uniform Traffic Ticket and Complaint.” For consistent 


nomenclature, and as described at page 7 of this petition, the proposed amendment 


would substitute “Arizona” for “Uniform” in Criminal Rule 2.1(b). 


Rule 3. Repeal of the 1963 traffic rules would result in the deletion of Rule 


7, which concerns a “procedure on failure to appear.” It is necessary for the rules to 


have a procedure for failure to appear as required by an ATTC, and this gap would 


be filled by an amendment to Criminal Rule 3. Criminal Rule 3 is entitled, “Arrest 


warrant or summons upon commencement of criminal proceedings.”  Criminal Rule 
 
3.1 is entitled “Issuance of warrant or summons.” A new Rule 3.1(e) would provide 


 


a process for the court to issue an arrest warrant if a person who has given a written 
 
promise  to  appear  in  an  ATTC,  thereafter  fails  to  make  the  required  court 
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appearance.  The proposed section (e) also would allow the court to issue an arrest 


warrant on a complaint charging a violation of A.R.S. § 13-3903(F). 


V. Preliminary Comments. Judge Eric Jeffery, who led the workgroup that 


prepared these rule changes, presented a draft of the petition to the Committee on 


Superior Court, which supported the petition, and to the Arizona Judicial Council, 


which authorized this filing. 


The draft petition was thereafter sent to four organizations (respectively 


representing prosecutors, defenders, and police chiefs), as well as to one county 


prosecutor, one city prosecutor, and one county public defender. There was one 


informal comment in response. The police organization expressed concern with the 


repeal of traffic rules concerning statewide photo radar (Civil Traffic Rules 38 


through 45), because some jurisdictions use those rules as a template for processing 


citations for local photo radar violations. However, and as noted at pages 9-10 


above, Civil Traffic Rule 1 provides that “Rules 38-45 shall apply only [emphasis 


added] to photo enforcement cases that are commenced pursuant to A.R.S. § 41- 


1722.”  Under the express language of Rule 1, Rules 38-45 have no application to 


photo enforcement programs conducted by cities and counties. Deletion of Rules 


38- 45 is appropriate because photo enforcement cases are no longer commenced 


pursuant to A.R.S. § 41-1722. 
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VI. Conclusion. The filing of this rule petition may be long overdue. The 


proposed repeals and amendments will clarify for the Arizona community the rules 


that apply to a given case type. These proposed changes will align criminal and civil 


traffic procedures into demarcated sets of rules, thereby making them more 


comprehensible. These rule changes will further serve the strategic goal of 


Advancing Justice Together. 


RESPECTFULLY SUBMITTED this   day of January, 2015 
 
 


By  
Antonio F. Riojas, Jr., Chair 
Committee on Limited Jurisdiction Courts 
1501 W. Washington Street, Suite 410 
Phoenix, AZ 85007 
(602) 452-3242 
MMeltzer@courts.az.gov 
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Appendix 1 
 


Rules of Procedure in Traffic Cases and Boating Cases 
 
Delete Rules 1 through 13, including Appendix A and Appendix B, in their 
entirety. 
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Appendix 2 
 


This Appendix shows additions by underline, and deletions by strikethrough. 
 


Rules of Court Procedure in for Civil Traffic and Civil Boating 
Violations Cases 


 


Rule 1. Scope of these Rules. ; Hearings and Appeals 
 


These rules shall apply in all court cases involving the adjudication and appeal of 
civil traffic, civil boating, and parking and standing violations, except those 
violations consolidated pursuant to Rule 14 of these rules. Rules 38-45 shall apply 
only to photo enforcement cases that are commenced pursuant to A.R.S. § 41- 
1722. 


 


Rule 2. Definitions; computing time; attorneys. 
 


(a) “Civil traffic violation” means any violation designated as such under the 
provisions of A.R.S. § 28-121 or expressly designated as such by a traffic 
ordinance of a city or town, or by any other statute, charter, ordinance, rule, or 
regulation relating to the operation or use of a motor vehicle or other motorized or 
human powered device, or to the operation of any other vehicle, or to the use of 
streets and highways by pedestrians, which is punishable by a civil sanction. and 
any boating violation punishable by a civil sanction under Articles 1 through 11 of 
Chapter 3, Title 5, of the Arizona Revised Statutes, or expressly designated a civil 
violation by a boating ordinance or a city or town. 


 


(b) “Civil boating violation” means any violation of Articles 1 through 11, 
Chapter 3, Title 5, Arizona Revised Statutes (entitled “boating and water sports”) 
or of any other statute, charter, ordinance, rule or regulation in relation to the 
operation or use of motorized watercraft, motorboats, or sailboards, or by 
operation of any other watercraft, that is punishable by a civil sanction. 


 


(b)(c) “Court” means a justice court or a court established by a city or town. 
Unless the context otherwise requires, “trial court” also means the justice or 
municipal court. 


 
(c) “Department” means the Arizona Department of Public Safety acting directly 
or through its duly authorized officers, agents and contractors. 
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(d) “Judge” means a justice of the peace, judge, or magistrate. 
 
(e) “Hearing officer” means a person appointed as such under the provisions of 
A.R.S. § 28-1553. 


 
(f) “Notice of violation” means a document charging a civil traffic offense 
pursuant to A.R.S. § 41-1722 that is issued to an alleged violator in accordance 
with these rules and not filed in court. 


 


(f)“Parking or standing violation” means any violation of Article 13, Chapter 3, 
Title 28, Arizona Revised Statutes (entitled “stopping, standing or parking”), or of 
any other statue, ordinance, rule or regulation, arising solely from the parking, 
stopping, or standing of a vehicle. 


 


(g)“Photo enforcement” means enforcement of violations detected by photo 
enforcement equipment for the purpose of capturing violations within Title 28, 
Chapter 3, Articles 3 and 6 relating to vehicle traffic and speed, pursuant to A.R.S. 
§ 41-1722. 


 


(h)In computing time limits, when the last day of any period of time prescribed 
herein falls on a Saturday, Sunday, or day when the court is closed, the “last day” 
shall be the next day court is open. The day of the act or event from which the 
designated time period begins is not to be included. Except as stated by these rules 
or by order of court in a particular case, filing deadlines are not enlarged when 
sent by mail. 


 


(i) (g) “Party” means the state or the defendant. A law enforcement officer, police 
aide, traffic investigator, or parking enforcement volunteer is not a party. 


 
(h)The “uniform traffic ticket and complaint” as referenced in Articles 3 and 4, 
Chapter 5, Title 28, Arizona Revised Statutes, is identified in these rules by the 
name “Arizona Traffic Ticket and Complaint,” or by the abbreviation, “ATTC.” 


 


(i) Computing time.  In computing time limits, when the last day of any period of 
time prescribed herein falls on a Saturday, Sunday, or day when the court is 
closed, the “last day” shall be the next day court is open. The day of the act or 
event from which the designated time period begins is not to be included. Except 
as stated by these rules or by order of court in a particular case, filing deadlines 
are not enlarged when sent by mail. 
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(j) (j) Attorneys. Unless the context otherwise requires, the requirements of these 
rules may be performed by an attorney who has filed a proper notice of 
appearance. 


 
Rule 3. Commencing a violation in court 


 
(a) Commencing a civil traffic or civil boating case. A civil traffic or civil 
boating case violation shall be is commenced by filing with the court an Arizona 
Traffic Ticket and Complaint in accordance with Article 4, Chapter 5, Title 28, 
Arizona Revised Statutes (entitled “Procedures for Civil Traffic Violations”) or by 
filing a long-form complaint pursuant to Arizona Rules of Criminal Procedure, 
Rule 2.3. 


 
(b) Commencing a parking or standing case. A parking or standing case is 
commenced by filing with the court an Arizona Traffic Ticket and Complaint, or 
a notice of violation for a local ordinance, charter, or regulation in accordance 
with Article 4, Chapter 5, Title 28, Arizona Revised Statutes entitled “procedures 
for civil traffic violations”. Vehicle parking and standing offenses do not require 
that the initial notification or a subsequent summons and complaint be personally 
served. If it becomes necessary to issue a summons and complaint because there 
is not a satisfactory response to the initial notice of a parking or standing 
violation, a summons and complaint may be sent by regular mail to the address 
provided to the Department of Motor Vehicles by the individual made  
responsible for the alleged violation. Service of a summons and complaint is 
complete on mailing. 


 


Rules 4 through 9: No change 
 


Rule 10. Entry of Plea; Appearance of Counsel; Hearing in Absentia Failure 
to Appear 


 


(a) The defendant may admit responsibility by appearing in person, or by submitting 
a form or a statement signed by the defendant admitting the allegations of the 
complaint. The defendant shall, at the same time, tender the civil sanction listed in 
the court's deposit schedule for the civil traffic violation(s). 


 
(b) The defendant may deny responsibility by appearing in person or by notifying 
the court in writing. The defendant may, at the same time, tender the civil sanction 
listed in the court's deposit schedule for civil traffic violations to insure that no 
driver's license suspension will result from failure to appear. Upon receipt of said 
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notice, the court shall set the matter for hearing and notify the defendant, citing 
officer, and any counsel of the date, time, and place for the hearing. 


 
(c) At the time of denial of responsibility, or such other time as the court determines 
appropriate in the interest of justice, the defendant may file a written request for a 
hearing in absentia. The defendant shall show why attending a civil traffic hearing 
would cause a substantial hardship. A substantial hardship is more than mere 
inconvenience and must be based on extraordinary circumstances. Along with the 
request, the defendant may tender the civil sanction listed in the court's deposit 
schedule for the civil traffic violation(s) at issue in the hearing. 


 


(c) A defendant’s failure to admit or deny responsibility under Rules 10(a) or 
10(b), or to personally appear at the date and time specified in the Arizona Traffic 
Ticket and Complaint, or at the date and time specified in a summons, or to appear  
at any subsequently scheduled court proceeding, or a defendant’s failure to file a 
written statement prior to a documentary hearing under Rule 10.2, shall result in a 
default pursuant to Rules 21 and 22. 


 


(d) If the court grants the request for a hearing in absentia, the court shall set the 
matter for hearing and notify the defendant, the citing officer, and any counsel in the 
case of the date, time, and place for the hearing. 


 


(e) Prior to a scheduled hearing in absentia, the defendant shall file a statement or 
statements made under the penalty of perjury, along with any physical evidence the 
defendant requests the court to consider. The Court may also allow the State's 
witness, or witnesses, to testify through written statements or in person on the date, 
time, and place scheduled for the hearing in absentia. The State shall file any 
statement or statements, made under penalty of perjury, along with any physical 
evidence the State requests the court to consider, prior to the hearing. 


 


(f) Failure to personally appear, or file a statement or statements prior to the hearing 
in absentia, shall result in default pursuant to Rules 21 and 22. 


 


(g) If a hearing in absentia is held, the defendant waives the following rights: to 
personally appear to present evidence; to review evidence before the hearing (Rule 
13 (b)); to compel production of any citing officer notes (Rule 13 (c)); to testimony 
under oath (Rule 16(a)); to cross examine the State's witnesses (Rule 16(c)); to 
present rebuttal evidence (Rule 19(d)); to present a closing argument (Rule 19(e)); 
and to immediate delivery of written notice of appeal following judgment and 
imposition of civil sanction (Rule 25(a)). 
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(h) If a hearing in absentia is held, the 14-day period for filing a notice of appeal 
pursuant to Rule 28 (a) is extended by 7 calendar days. The record of a hearing in 
absentia for purposes of Rule 29(b)(vii) shall also include the statements, as well as 
the recording or transcript, if any, of the hearing. 


Rule 10.1. Appearance by Audiovisual and Telephonic Means [No change] 


Rule 10.2. Request for a Documentary Hearing 


(a) At the time of denial of responsibility, or such other time as the court determines 
appropriate in the interest of justice, the defendant may file a written request for a 
documentary hearing. 


(b) For the court to grant a request for a documentary hearing, the defendant must 
show why personally attending a civil traffic hearing would cause a substantial 
hardship. A substantial hardship is more than mere inconvenience and must be based 
on extraordinary circumstances. Along with the request, the defendant may tender 
the civil sanction listed in the court's deposit schedule for the civil traffic violation(s) 
at issue in the hearing. 


(c) If the court grants the request for a documentary hearing, the court shall set the 
matter for hearing and notify the defendant, the citing officer, and any counsel in the 
case of the date, time, and place for the hearing. 


(d) Prior to a scheduled documentary hearing, the defendant shall file a statement or 
statements made under the penalty of perjury, along with any other evidence the 
defendant requests the court to consider. Other evidence may include such things as 
diagrams, photographs, or physical evidence. The court may allow the State's 
witnesses to testify through written statements or in person on the date, time, and 
place scheduled for the hearing. The State shall file prior to the hearing any 
statements, made under penalty of perjury, along with any other evidence the State 
requests the court to consider. 


(e) Failure to personally appear, or file a statement or statements prior to the hearing, 
shall result in default pursuant to Rules 21 and 22. 


(f) If a defendant requests a documentary hearing, the defendant waives the 
following rights: to personally appear to present evidence; to review evidence before 
the hearing (Rule 13 (b)); to compel production of any citing officer notes (Rule 13 
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(c)); to testimony under oath (Rule 16(a)); to cross examine the State's witnesses 
(Rule 16(c)); to present rebuttal evidence (Rule 19(d)); to present a closing argument 
(Rule 19(e)); and to immediate delivery of written notice of appeal following 
judgment and imposition of civil sanction (Rule 25(a)). 


 


(g) If a documentary hearing is held, the 14-day period for filing a notice of appeal 
pursuant to Rule 28(a) is extended by 7 calendar days. The record of a 
documentary hearing for purposes of Rule 29(b)(vii) shall also include the 
statements and other evidence, as well as the recording or transcript, if any, of the 
hearing. 
 
Rule 11 through Rule 21: No change 


 
Rule 22. Default by Defendant at Hearing 


 
(a) Except where Rule 21 is applicable, if the defendant fails to appear as 
required, the allegations of the complaint shall be deemed admitted, and the court 
shall enter a judgment for the State, impose a civil sanction, and report such 
judgment to the Department of Transportation, except that civil boating and photo 
enforcement violation judgments shall not be reported to the Department of 
Transportation. 


 
 


 
 


 
 


Rule 33. Appellate Memoranda; Dismissal for Non-filing 
 


(a)     through (c): No change 
 


(d) Appellate memoranda shall be typed or printed on white, opaque, letter-size 
paper, double-spaced, and shall not exceed 15 pages, excluding exhibits. The 
memorandum shall set forth a factual and legal basis for appropriate judicial relief. 
Memoranda shall include a short statement of the facts with reference to the record, 
a concise argument setting forth the legal issues presented with citation of authority, 
and a conclusion stating the precise remedy sought on appeal. 


 


(e) through (f): No change 


Rule 23 through Rule 32: No change


(b) If it appears that the defendant is in active military service, no default judgment
may be entered. 







20 


 


Rules 34 through 36: No change 
 
Rule 37. Forms 


 
The following forms are approved for use in civil traffic proceedings: 


 
1. Defendant's Notice of Right to Appeal (Civil Traffic) 
2. Defendant's Notice of Appeal (Civil Traffic) 
3. Motion to Waive or Reduce Bond and Order 
4. Notice of Summary Transfer to Superior Court for Trial De Novo 
5. Notice to Appellant Re: Payment of Superior Court Appeal Fee 
6. Request for Transmittal of Record to Superior Court 
7.  Defendant’s Request for a Documentary Hearing 
8.  Defendant’s Statement for a Documentary Hearing  
9. Officer’s Statement for a Documentary Hearing 
10.  Witness’s Statement for a Documentary Hearing 
11.  Arizona Traffic Ticket and Complaint (original, violator, law enforcement, and 
court copies) 


 


Rule 38. Photo Enforcement; Notice of Violation 
 
 


A photo enforcement case may be commenced by a Notice of Violation, which is 
issued prior to the filing of an Arizona Traffic Ticket and Complaint. 


 


Rule 39. Notice of Violation; Form 
 
 


(a) The Notice of Violation shall be substantially in a form approved by the Supreme 
Court as set forth in Appendix B of these rules. 


 


(b) Any substantial variation from the form of the Notice of Violation must first be 
approved by the Supreme Court. 


 


(c) Notice of Violation forms need not be sworn to if they contain a form of 
certification by the Department in substance as follows “I hereby certify that I have 
reasonable grounds to believe and do believe that the person named herein 
committed the civil violation described herein contrary to law.” 
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(d) The Department shall promptly forward one form copy, and any subsequent 
changes therein, to the Supreme Court. 


 


Rule 40. Issuance and Delivery of the Notice of Violation 
 
 


The Department shall properly complete, certify and deliver the Notice of Violation 
as follows: 


 


(a) Issuance of the notice of violation. The Notice of Violation may be issued by the 
Department. 


 


(b) Delivery of the notice of violation; defendant copy. The Notice of Violation may 
be delivered by any of the following means: 


 


(1) Delivering a copy to the person charged with the violation. 
 


(2) Mailing the Notice of Violation by first class mail to the person charged with the 
violation at the address provided to the Arizona Department of Transportation. If an 
address has not been provided to the Department of Transportation, the notice may 
be sent to any address known to the Department of Transportation, including the 
address listed on a traffic citation received by the Department of Transportation. 


 


(3) Service of process authorized by the Rules of Civil Procedure. 
 


Rule 41. Sufficiency of the Notice of Violation 
 
 


The Notice of Violation is legally sufficient if it contains either a written description 
or the statutory designation of the alleged violation. 


 


Rule 42. Notice of Violation; Time for Delivery 
 
 


A Notice of Violation is void if its delivery is not initiated in accordance with Rule 
40 of these rules within ten days of the date of violation. 


 


Rule 43. Response to Notice of Violation 
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Upon receipt of a Notice of Violation the alleged violator may submit as directed by 
the Department a signed statement within 40 days of the date of violation that: 


 


(a) Admits responsibility for the allegations of the Notice of Violation, agrees to 
tender the full amount of the civil penalty and surcharge as directed on the Notice of 
Violation, and agrees that this admission is final and may not be withdrawn; 


 


(b) Denies responsibility because the alleged violator was not the driver of the 
vehicle at the time of the violation; or 


 


(c) Denies responsibility for the allegations of the Notice of Violation. 
 


Rule 44. Procedure if Violator does not Admit Responsibility 
 
 


(a) If the Department excludes the alleged violator as the driver, the Department 
shall notify the alleged violator. 


 


(b) The Department may file a complaint in the court having jurisdiction of the 
violation within 60 days of the date of the violation and serve upon the defendant an 
Arizona Traffic Ticket and Complaint as otherwise provided by law, if any of the 
following occur: 


 


(1) The alleged violator denies responsibility, except if the alleged violator is 
excluded as the driver of the vehicle. 


 


(2) The alleged violator fails to respond to the Notice of Violation within 40 days of 
the date of violation. 


 


(3) The alleged violator admits responsibility but fails to tender the full amount of 
the civil penalty and surcharge as required by Rule 43 of these rules. 


 


Rule 45. Service of Complaint; Hearing Date; Notice; Response to Complaint 
 
 


(a) Service of the complaint. Within 10 days after filing the Arizona Traffic Ticket 
and Complaint, the Department shall mail by first class mail to the defendant a copy 
of the complaint and provide the defendant the option to respond to the complaint 
by filing an admission or denial of responsibility with the court. 
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(b) The scheduled appearance date stated on the complaint shall be calendared for a 
date that is not less than 30 days after the Department mails the citation to the 
defendant. 


 


(c) Notice of options to respond. The notice of options to respond shall: 
 


(1) be in writing and addressed directly to the defendant, 
 


(2) set forth the date on which the complaint and notice of option to respond were 
mailed, 


 


(3) include a copy of the photograph of the violation, 
 


(4) inform the defendant of the date after which the defendant's failure to either file 
a written response with the court or appear in court may result in personal service at 
the defendant's expense, unless good cause for the failure to respond is shown, 


 


(5) inform the defendant that filing an admission or denial of responsibility with the 
court is an appearance that has the same effect as personal service, 


 


(6) provide a prepaid means of requesting the Department to review the evidence, if 
the defendant denies responsibility because the defendant was not the driver of the 
vehicle at the time of the violation, and 


 


(7) provide the defendant with a prepaid means of filing the admission or denial of 
responsibility with the court. 


 


(d) Time period. The defendant shall have 30 days after the date the complaint and 
notice of option to respond was mailed in which to file an admission or denial of 
responsibility with the court. Filing of an admission or denial of responsibility with 
the court shall constitute an appearance by which the defendant becomes subject to 
the personal jurisdiction of the court. 


 


(e) Failure to respond. If a defendant fails to respond by either filing a written 
response with the court or appearing in court on the scheduled appearance date, 
service may be effected in the manner prescribed by Rule 4.1(d), Arizona Rules of 
Civil Procedure, and the court shall impose the costs subsequently incurred in 
effecting personal service on the defendant, unless good cause for the failure is 
shown. 
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Forms 1 through 6: No change 
 
Form 7. Defendant's Request for a Civil Traffic Hearing in Absentia Documentary 
Hearing 


 


 
 


STATE OF ARIZONA, )  


Plaintiff, ) DEFENDANT'S REQUEST FOR 


  ) A CIVIL TRAFFIC HEARING 


vs. ) IN ABSENTIA DOCUMENTARY 
 


HEARING AND WAIVER 


  ) OF RIGHTS 


  )  


  ) Case No. 


Defendant. )  


  )  


     


Defendant's name: 
 


. 


 


State in detail why attending a civil traffic hearing would be a substantial hardship. 
A substantial hardship is more than mere inconvenience. Examples of substantial 
hardship may include residing a considerable distance from the court or having a 
medical or physical condition that significantly impairs the ability to participate in a 
hearing. 


 


 


 


 


{CAPTION} 
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If the Court grants my request and conducts a documentary hearing in absentia, I 
waive the following rights: to personally appear to present evidence; to review 
evidence before the hearing (Rule 13(b)); to compel production of any citing officer 
notes (Rule 13(c)); to testimony under oath (Rule 16(a)); to cross examine the 
State's witnesses (Rule 16(c)); to present rebuttal evidence Rule 19(d)); to present 
a closing argument Rule 19(e)); and to immediate delivery of written notice of 
appeal after the imposition of any civil sanction (Rule 25(a)). 


 


I acknowledge that if the Court does not receive my declaration of the facts by the 
hearing date, a default judgment may be entered against me, a civil sanction may 
be imposed, and my driving privileges may be suspended. 


 
 


Dated:  


  Defendant's signature 
 
 


Form 8. Defendant's Declaration for a Civil Traffic Hearing in Absentia 
Documentary Hearing 


 


 
 


STATE OF ARIZONA, ) DEFENDANT'S DECLARATION 


Plaintiff, ) AND WAIVER OF RIGHTS 


{CAPTION} 
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vs. ) FOR A DOCUMENTARY 
 


HEARING IN ABSENTIA 


  )  


  ) Case No. 


  )  


Defendant. )  


  )  


     


Declarant's name: 
 


. 


 


State the facts of the case in your own words. If you have any exhibits, explain 
their significance in the statement and attach. Please print clearly or attach a 
written statement. 
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Continued on attached pages. 


 


By having a documentary hearing in absentia, I waive the following rights: to 
personally appear to present evidence; to review evidence before the hearing 
(Rule 13(b)); to compel production of any citing officer notes (Rule 13(c)); to 
testimony under oath (Rule 16(a)); to cross examine the State's witnesses (Rule 
16(c)); to present rebuttal evidence Rule 19(d)); to present a closing argument 
Rule 19(e)); and to immediate delivery of written notice of appeal after the 
imposition of any civil sanction (Rule 25(a)). I acknowledge that if the Court does 
not receive this declaration by the hearing date, a default judgment may be 
entered against me, a civil sanction may be imposed, and my driving privileges 
may be suspended. 


 


I declare under penalty of perjury that the foregoing is true and correct. 


 
 


Dated:  


  Declarant's signature 
 
 


Form 9. Officer's Declaration for a Civil Traffic Hearing in Absentia Documentary 
Hearing 


 


 
 


STATE OF ARIZONA, )  


Plaintiff, ) OFFICER'S DECLARATION 


  ) FOR A DOCUMENTARY 
 


HEARING IN ABSENTIA 


vs. )  


  ) Case No. 


Defendant. )  


{CAPTION} 
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  )  


     


Declarant's name & ID number: 
 


. 


 


State what occurred. Please print clearly or attach a written statement. 
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Continued on attached pages. 


 


I declare under penalty of perjury that the foregoing is true and correct. 


 


 
 


Dated:  


  Declarant's signature 


 


Form 10. Witness's Declaration for a Civil Traffic Hearing in Absentia 
Documentary Hearing 


 


 
 


STATE OF ARIZONA, )  


Plaintiff, ) WITNESS'S DECLARATION 


  ) FOR A DOCUMENTARY 
 


HEARING IN ABSENTIA 


vs. )  


  ) Case No. 


Defendant. )  


  )  


     


Declarant's name: 
 


. 


{CAPTION} 
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State what you saw and heard in your own words. Please print clearly or attach a 
written statement. 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


Continued on attached pages. 


 


I declare under penalty of perjury that the foregoing is true and correct. 
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Dated:  


  Declarant's signature 
 
 
 
 
 
 
 
 


Form 11: Notice of Violation 
 


[Delete the current form in its entirety] 
 
 
 
Form 11: Arizona Traffic Ticket and Complaint (original, violator/defendant, 
law enforcement, and court report copies) [new – please see the following eight 
pages] 







 
(Here insert the name and symbol of the law-enforcement agency, city or town or court under whose authority arrest is made.) 


Arizona Traffic Ticket and Complaint 
 


Complaint No. SSN Military  Accident  Fatality 
 Serious Physical Injury 


 Commercial 
 Haz. Material 


Agency Use or Report Number 


Driver’s License Number State Class Endorsements Agency Use 


M H N P T X D 


DEFENDANT First Middle  Last 


Residential / Commercial Address City State ZIP Telephone 
 


Mailing Address                  SAME AS ABOVE 


Sex Weight Height Eyes Hair Origin Date of Birth Restrictions 
 


VEHICLE Color 
 


Year Make Model Style License Plate State Expiration 


Registered Owner Address 
 


Vehicle Identification Number 


The undersigned certifies that: 
ON Month Day Year Time AM 


PM 
SPEED Approx. Posted R&P Speed Measurement Device Direction of 


Travel 


AT Location County State of 
Arizona 


  Beat 


The defendant committed the following: 
 
A 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
B 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
C 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
D 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
E 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


You must appear 
at ►      


     
(Insert here the place of appearance ; title and name of Court, Judge, or 
Juvenile Referee or officer, street address, city or town, Arizona, and 
court or room number, if applicable; and time of appearance; hour, day, 
month, and year.)  
 
 


Court Number:  
   
   


At the date and 
time indicated ► 


Month Day Year  Time AM 
PM 


CRIMINAL   Without admitting guilt, I promise to appear as directed hereon. 
CIVIL   Without admitting responsibility, I acknowledge receipt of this complaint 
 
 
 
 
 


X 


VICTIM?                    VICTIM NOTIFIED?            
 
TEN-PRINT FINGERPRINT            Yes            No 
 
I certify that upon reasonable grounds I believe the defendant committed the above 
violations and I have served a copy of this complaint upon the defendant. 


 
 


Officer Number 
Agency Use 
 
 
 
 
 


Front Side of Original Complaint 
 
 







ARRAIGNMENT SPECIAL  
NOTES  Possible Criminal Rule 11  State Seeks Jail 
  
  Interpreter Required  Spanish Other 
  
  Attorney Notice of Appearance 


Charges Not 
Guilty 


Not 
Responsible 


No 
Contest 


Guilty Responsible Defendant Signature* 


A       


B       


C       CONDITIONS OF RELEASE 
 Own Recognizance  Plus Special Conditions, See Release Order 


 Bond / Deposit Amount  


  Set Review Hearing 


  Appoint Attorney 


D       


E       


*By my signature, I hereby waive my right to trial, enter a plea of guilty or responsible for the 
violation and consent to judgment imposing the prescribed fine or civil sanction. 


SETTINGS  
 Pretrial Set for   Trial Set for   Jury  Bench   Civil Hearing Set for  


Date / Judge’s Initials 
JUDGMENTS AND ORDERS OF THE COURT 


 A  B C D E 
 COP 


 No Contest 
 Guilty 
 Responsible 


 Civil Hearing 
Not Resp 
 Responsible 


 COP 
 No Contest 
 Guilty 


    Responsible 


 Civil Hearing 
Not Resp 
 Responsible 


 COP 
 No Contest 
 Guilty 
 Responsible 


 Civil Hearing 
Not Resp 
 Responsible 


 COP 
 No Contest 
 Guilty 
 Responsible 


 Civil Hearing 
Not Resp 
 Responsible 


 COP 
 No Contest 
 Guilty 
 Responsible 


 Civil Hearing 
Not Resp 
 Responsible 


TRIAL  Not Guilty 
 Jury  Guilty 
 Bench  Grant Rule 20 


TRIAL  Not Guilty 
 Jury  Guilty 
 Bench  Grant Rule 20 


TRIAL  Not Guilty 
 Jury  Guilty 
 Bench  Grant Rule 20 


TRIAL  Not Guilty 
 Jury  Guilty 
 Bench  Grant Rule 20 


TRIAL  Not Guilty 
 Jury  Guilty 
 Bench  Grant Rule 20 


  See Minute Entry for  
Sentence Details 


 Probation  Months 


 Defendant Ordered Not to 
Return to: 


 Incident Location 


  


 Restitution 


 Fine / Sanction  


Suspend  Only if Require-
ments are met 


 Pay  By 


At Rate Of  


Beginning  


 Or Proof of: 


 Community Services 


Total Hours By 


 Insurance By 


 Registration By 


  By  


 With Proof, Reduce Amount 
to be paid to: 


  See Minute Entry for  Sentence 
Details 


 Probation  Months 


 Defendant Ordered Not to 
Return to: 


 Incident Location 


  


 Restitution 


 Fine / Sanction  


Suspend  Only if Require-
ments are met 


 Pay  By 


At Rate Of  


Beginning  


 Or Proof of: 


 Community Services 


Total Hours By 


 Insurance By 


 Registration By 


  By  


 With Proof, Reduce Amount to be 
paid to: 


  See Minute Entry for  
Sentence Details 


 Probation  Months 


 Defendant Ordered Not to 
Return to: 


 Incident Location 


  


 Restitution 


 Fine / Sanction  


Suspend  Only if Require-
ments are met 


 Pay  By 


At Rate Of  


Beginning  


 Or Proof of: 


 Community Services 


Total Hours By 


 Insurance By 


 Registration By 


  By  


 With Proof, Reduce Amount to 
be paid to: 


  See Minute Entry for  
Sentence Details 


 Probation  Months 


 Defendant Ordered Not to 
Return to: 


 Incident Location 


  


 Restitution 


 Fine / Sanction  


Suspend  Only if Require-
ments are met 


 Pay  By 


At Rate Of  


Beginning  


 Or Proof of: 


 Community Services 


Total Hours By 


 Insurance By 


 Registration By 


  By  


 With Proof, Reduce Amount to 
be paid to: 


  See Minute Entry for  
Sentence Details 


 Probation  Months 


 Defendant Ordered Not to 
Return to: 


 Incident Location 


  


 Restitution 


 Fine / Sanction  


Suspend  Only if Require-
ments are met 


 Pay  By 


At Rate Of  


Beginning  


 Or Proof of: 


 Community Services 


Total Hours By 


 Insurance By 


 Registration By 


  By  


 With Proof, Reduce Amount 
to be paid to: 


Date of Disposition: Date of Disposition: Date of Disposition: Date of Disposition: Date of Disposition: 


Disposition Code: Disposition Code: Disposition Code: Disposition Code: Disposition Code: 


Fine: Fine: Fine: Fine: Fine: 


Jail: Jail: Jail: Jail: Jail: 


Date / Judge’s Initials 


AMENDMENT / DISMISSAL 


A B C D E 


On Motion of: 


 State   Defendant   Court   


 Amend 


 


 Dismiss  With Prejudice 


  Without Prejudice 


On Motion of: 


 State   Defendant   Court 


 Amend 


 


 Dismiss  With Prejudice 


  Without Prejudice 


On Motion of: 
 State      Defendant   Court 


 Amend 


 


 Dismiss  With Prejudice 


  Without Prejudice 


On Motion of: 
 State      Defendant   Court 


 Amend 


 


 Dismiss  With Prejudice 


  Without Prejudice 


On Motion of: 
 State      Defendant   Court 


 Amend 


 


 Dismiss  With Prejudice 


  Without Prejudice 


Date / Judge’s Initials 


Reverse Side Complaint Copy 
 
 
 







(Here insert the name and symbol of the law-enforcement agency, city or town or court under whose authority arrest is made.) 
Arizona Traffic Ticket and Complaint 


Complaint No. Military  Accident  Fatality 
 Serious Physical Injury 


 Commercial 
 Haz. Material 


Agency Use or Report Number 


Driver’s License Number State Class Endorsements Agency Use 


M H N P T X D 


DEFENDANT First Middle Last 


Residential / Commercial Address City State ZIP Telephone 


Mailing Address      SAME AS ABOVE 


Sex Weight Height Eyes Hair Origin Date of Birth Restrictions 


VEHICLE Color Year Make Model Style License Plate State Expiration 


Registered Owner Address Vehicle Identification Number 


The undersigned certifies that: 
ON Month Day Year Time AM 


PM 
SPEED Approx. Posted R&P Speed Measurement Device Direction of 


Travel 


AT Location County State of 
Arizona 


  Beat 


The defendant committed the following: 


A 
Section ARS 


CC 
Violation  Domestic Violence  Criminal  Criminal Traffic  


  Municipal Code 


  Civil  Traffic      Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


B 
Section ARS 


CC 
Violation  Domestic Violence  Criminal  Criminal Traffic  


  Municipal Code 


  Civil  Traffic      Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


C 
Section ARS 


CC 
Violation  Domestic Violence  Criminal  Criminal Traffic  


  Municipal Code 


  Civil  Traffic      Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


D 
Section ARS 


CC 
Violation  Domestic Violence  Criminal  Criminal Traffic  


  Municipal Code 


  Civil  Traffic      Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


E 
Section ARS 


CC 
Violation  Domestic Violence  Criminal  Criminal Traffic  


  Municipal Code 


  Civil  Traffic      Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


You must appear 
at ►      (Insert here the place of appearance ; title and name of Court, Judge, or 


Juvenile Referee or officer, street address, city or town, Arizona, and 
court or room number, if applicable; and time of appearance; hour, day, 
month, and year.) 


Court Number:  


At the date and 
time indicated ► 


Month Day Year Time AM 
PM 


CRIMINAL   Without admitting guilt, I promise to appear as directed hereon. 
CIVIL   Without admitting responsibility, I acknowledge receipt of this complaint 


X


VICTIM?              VICTIM NOTIFIED?   


TEN-PRINT FINGERPRINT   Yes         No 


I certify that upon reasonable grounds I believe the defendant committed the above 
violations and I have served a copy of this complaint upon the defendant. 


Officer Number 
Agency Use 


NOTICE TO DEFENDANT: 


THIS IS A TRUE COPY OF THE COMPLAINT WHICH WILL BE FILED IN COURT. 
YOU ARE ADVISED TO READ THE INSTRUCTIONS ON THE REVERSE. 


IF YOU APPEAR IN COURT, PLEASE BRING THIS COPY WITH YOU. 


Front Side of Violator/Defendant Copy







IMPORTANT NOTICE TO DEFENDANT 


The other side of this page is a true copy of the offense described in the complaint that 
will be filed in the designated court or hearing office. 


The offense for which you have been cited is an Administrative Violation, a Civil Traffic 
Violation, a Criminal Offense, a Criminal Traffic Offense, or a Petty Offense. To 
determine which notice(s) applies to you, look at the box(es) checked under “the 
defendant committed the following” on the reverse side of this notice. 


CIVIL TRAFFIC 


If the Civil Traffic box is checked, notice is hereby given that if you fail to appear as 
directed in this complaint, a default judgment will be entered against you, a civil sanction 
will be imposed, and your license will be suspended.  Your driver’s license or 
nonresident operating privilege will remain suspended until the civil sanction is paid and 
you satisfy Motor Vehicle Division requirements (A.R.S. 28-1557[B] [2]).  


CRIMINAL OR PETTY OFFENSE 


If the Criminal or Petty Offense box is checked, notice is hereby given that if you fail to 
appear in court as directed in this complaint, a warrant will be issued for your arrest 
(A.R.S. 13-3903.E). 


CRIMINAL TRAFFIC 


If the Criminal Traffic box is checked, notice is hereby given that if you fail to appear as 
directed in this complaint on a criminal charge, a warrant could  be issued for your arrest 
and your license will be suspended (A.R.S. 28-1557[B] [1]). 


(The court, law enforcement agency or public body responsible for issuing the Arizona 
Traffic Ticket and Complaint may include any additional information considered 
necessary to the defendant regarding appearances, pleas, and payment of fines or civil 
sanctions.) 


Reverse Side Violator/Defendant Copy 







 
 
 
 


(Here insert the name and symbol of the law-enforcement agency, city or town or court under whose authority arrest is made.) 
Arizona Traffic Ticket and Complaint 


 
Complaint No. SSN Military  Accident  Fatality 


 Serious Physical Injury 
 Commercial 
 Haz. Material 


Agency Use or Report Number 


Driver’s License Number State Class Endorsements Agency Use 


M H N P T X D 


DEFENDANT First Middle  Last 


Residential / Commercial Address City State ZIP Telephone 
 


Mailing Address                  SAME AS ABOVE 


Sex Weight Height Eyes Hair Origin Date of Birth Restrictions 
 


VEHICLE Color 
 


Year Make Model Style License Plate State Expiration 


Registered Owner Address 
 


Vehicle Identification Number 


The undersigned certifies that: 
ON Month Day Year Time AM 


PM 
SPEED Approx. Posted R&P Speed Measurement Device Direction of 


Travel 


AT Location County State of 
Arizona 


  Beat 


The defendant committed the following: 
 
A 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
B 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
C 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
D 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
E 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


You must appear 
at ►      


     
(Insert here the place of appearance ; title and name of Court, Judge, or 
Juvenile Referee or officer, street address, city or town, Arizona, and 
court or room number, if applicable; and time of appearance; hour, day, 
month, and year.)  
 
 


Court Number:  
   
   


At the date and 
time indicated ► 


Month Day Year  Time AM 
PM 


CRIMINAL   Without admitting guilt, I promise to appear as directed hereon. 
CIVIL   Without admitting responsibility, I acknowledge receipt of this complaint 
 
 
 
 
 


X 


VICTIM?                    VICTIM NOTIFIED?            
 
TEN-PRINT FINGERPRINT            Yes            No 
 
I certify that upon reasonable grounds I believe the defendant committed the above 
violations and I have served a copy of this complaint upon the defendant. 


 
 


Officer Number 
Agency Use 
 
 
 
 


Front Side of Law Enforcement Copy 







 
 
 
 
 


The reverse side of the Enforcement Copy may contain such information considered necessary by the court, 
law-enforcement agency or public body responsible for issuing the Arizona Traffic Ticket and Complaint 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


Reverse Side of Law Enforcement Copy







(Here insert the name and symbol of the law-enforcement agency, city or town or court under whose authority arrest is made.) 
Arizona Traffic Ticket and Complaint 


 
Complaint No. SSN Military  Accident  Fatality 


 Serious Physical Injury 
 Commercial 
 Haz. Material 


Agency Use or Report Number 


Driver’s License Number State Class Endorsements Agency Use 


M H N P T X D 


DEFENDANT First Middle  Last 


Residential / Commercial Address City State ZIP Telephone 
 


Mailing Address                  SAME AS ABOVE 


Sex Weight Height Eyes Hair Origin Date of Birth Restrictions 
 


VEHICLE Color 
 


Year Make Model Style License Plate State Expiration 


Registered Owner Address 
 


Vehicle Identification Number 


The undersigned certifies that: 
ON Month Day Year Time AM 


PM 
SPEED Approx. Posted R&P Speed Measurement Device Direction of 


Travel 


AT Location County State of 
Arizona 


  Beat 


The defendant committed the following: 
 
A 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
B 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
C 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
D 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


 
E 


Section ARS 
CC 


Violation  Domestic Violence   Criminal  Criminal Traffic  


   Municipal Code 


  Civil  Traffic       Petty Offense 
Docket Number Disp. Codes Date of Disposition Sanction 


You must appear 
at ►      


     
(Insert here the place of appearance ; title and name of Court, Judge, or 
Juvenile Referee or officer, street address, city or town, Arizona, and 
court or room number, if applicable; and time of appearance; hour, day, 
month, and year.)  
 
 


Court Number:  
   
   


At the date and 
time indicated ► 


Month Day Year  Time AM 
PM 


CRIMINAL   Without admitting guilt, I promise to appear as directed hereon. 
CIVIL   Without admitting responsibility, I acknowledge receipt of this complaint 
 
 
 
 
 


X 


VICTIM?                    VICTIM NOTIFIED?            
 
TEN-PRINT FINGERPRINT            Yes            No 
 
I hereby certify that the information contained herein is a true and correct 
abstract of the record in this case: 
 


 
Judge / Clerk  
  
Date 
 


Agency Use 
 
 
 
 
 


Front Side of Court Report Copy 







The reverse side of the Court Report may contain the Disposition Code instructions for completing and 
forwarding the Court Report and such other information considered necessary by the Court, law-enforcement 
agency or public body responsible for issuing the Arizona Traffic Ticket and Complaint. 


Reverse Side of Law Court Report Copy 


1
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Appendix 3 


This Appendix shows additions by underline, and deletions by strikethrough. 


Arizona Rules of Criminal Procedure 


RULE 1. SCOPE, PURPOSE AND CONSTRUCTION, COMPUTATION 
OF TIME, DEFINITIONS, SIZE OF PAPER, AND OTHER GENERAL 
PROVISIONS 


Rule 1.1. Scope 


These rules shall govern the procedure in all criminal proceedings in all courts 
within the State of Arizona except that the Rules of Procedure in Traffic Cases 
shall continue to apply. 


RULE 2. COMMENCEMENT OF CRIMINAL PROCEEDINGS 


Rule 2.1. Misdemeanors 


a. [no change]


b. Courts of Limited Jurisdiction. Misdemeanor and petty offense actions triable
in limited jurisdiction courts shall be commenced by utilizing the Uniform Arizona 
Traffic Ticket and Complaint (“ATTC”) or other short form complaint approved 
by the Arizona Supreme Court, or by a long form complaint pursuant to Rule 2.3 
of these rules. An ATTC form is included in the appendix to the Rules of Court 
Procedure for Civil Traffic and Civil Boating Violations. 


RULE 3. ARREST WARRANT OR SUMMONS UPON COMMENCEMENT 
OF CRIMINAL PROCEEDINGS 


Rule 3.1. Issuance of warrant or summons. 


Section a. through section d. No change 


e. Warrants in ATTC Cases. If a person served with an Arizona Traffic Ticket
and Complaint provides a written promise to appear in court at a designated time 
and date, and thereafter fails to appear, personally or by counsel, on or before that 
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date, the court shall issue a warrant of arrest. In addition, if a separate proceeding 
has been commenced by a complaint for failure to appear pursuant to A.R.S. § 13- 
3903 (F), the court shall issue a warrant for arrest thereon. 
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Honorable Wendy Million 
Tucson City Court 
103 E. Alameda 
Tucson, AZ  85701 
Telephone:  (520) 791-3260 
Chair, Committee on the Impact  


of Domestic Violence and the Courts 
 
 
IN THE SUPREME COURT 
STATE OF ARIZONA 
 
In the Matter of:    ) 
      ) 
PETITION FOR ADOPTION  ) Supreme Court No.__________ 
OF AMENDMENTS TO THE    ) 
ARIZONA RULES OF PROTECTIVE ) 
ORDER PROCEDURE AND THE   ) 
ARIZONA RULES OF FAMILY LAW  ) 
PROCEDURE     ) 
      ) 


 
PETITION FOR ADOPTION OF AMENDMENT TO THE 


ARIZONA RULES OF PROTECTIVE ORDER PROCEDURE AND  
THE ARIZONA RULES OF FAMILY LAW PROCEDURE 


 
 Pursuant to Rule 28, Rules of the Supreme Court, the Honorable Wendy Million, 


magistrate in the Tucson City Court and chair of the Committee on the Impact of Domestic 


Violence and the Courts (CIDVC), petitions the court to amend the Arizona Rules of Protective 


Order Procedure (ARPOP) as reflected in the accompanying Appendix A and a related 


amendment to the Arizona Rules of Family Law Procedure (ARFLP) in Appendix B. 


 Background.  The Domestic Violence Rules Committee (DVRC) was established by 


Administrative Order 2005-85 to “research other statewide domestic violence rules, study the 


issues relevant to domestic violence procedural matters in Arizona, and consider alternatives to 


Rule 96, Domestic Violence Benchbooks in the Arizona Rules of Family Law Procedure which 


may include statewide domestic violence rules.”  The DVRC convened in 2005 and during the 
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next year developed a stand-alone set of procedural rules for protective order cases.  In June 


2007, the Hon. William J. O’Neil, DRVC chair, submitted a Rule 28 petition, asking the 


Supreme Court to adopt the Arizona Rules of Protective Order Procedure (ARPOP).  The 


Supreme Court adopted the ARPOP in September 2007, making the rules effective on January 1, 


2008.  The DVRC, having fulfilled its purpose, was disbanded by AO 2008-08 in 2008. 


 The Committee on the Impact of Domestic Violence and the Courts (CIDVC), realizing 


that no formal committee remained to address ARPOP modifications, has taken on the role of 


responding to petitions to amend this body of rules or recommending changes to the rules when 


it believes them to be necessary.  


 Purpose of this Petition. In 2013, CIDVC was among the Arizona Judicial Council 


(AJC) standing committees that was invited to submit ideas for the 2014-2019 strategic agenda. 


One of CIDVC’s areas of interest was access to the courts, specifically by providing information 


to self-represented parties following plain language principles. When the Advancing Justice 


Together strategic agenda was announced in 2014, among its initiatives under Goal 3, Improving 


Court Processes, is an effort to review court rules to “restyle, simplify, and clarify” them. 


CIDVC members saw this initiative as an opportunity to review the ARPOP in their entirety, 


with the goal of restyling, simplifying, and clarifying them as much as possible through 


reorganization and the application of plain language principles. 


CIDVC members established a workgroup at their May 13, 2014, meeting.  The 


workgroup met and worked during the summer and submitted its first draft to CIDVC on 


September 9, 2014, at which time members authorized committee staff to share the draft with the 


Committee on Limited Jurisdiction Courts (LJC) and the Committee on Superior Court (COSC). 


Comments from those committees were shared with CIDVC members at its November 18, 2014, 
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meeting, along with a revised rule draft. At that meeting, CIDVC members approved preparation 


of a Rule 28 petition to amend the ARPOP and authorized the CIDVC chair, on the committee’s 


behalf, to file this petition.  


Restyling Changes.  The proposed amendments include stylistic revisions intended to 


make the rules simpler and clearer. But the most significant change is the reorganization of the 


rules. The existing ARPOP consist of 10 rules with 49 first-level subdivisions. Rule 1, for 


example, has subdivisions A through R, the first 18 letters of the alphabet. Beneath these first-


level subdivisions lie even more subparts, which make can make citation of a rule challenging 


(e.g., Rule 6(C)(3)(b)(2)(e)(i)). As this is a major restyling of this set of rules, the usual method 


of showing changes by underlining and strikeouts has not been used. Rather, two correlation 


tables (Exhibits C and D) are included. Exhibit C shows the current rules and their location in the 


proposed rules. Exhibit D directs the reader from the proposed new rules to the current rules. 


In considering a major reorganization of the ARPOP, the workgroup studied other 


Arizona court rules. Some rules, such as the Rules of Civil Procedure, the Rules of Criminal 


Procedure, and the Rules of Evidence, are built upon an organizational framework of main parts 


identified by Roman numerals. The rules are then organized within these main parts. 


The workgroup reorganized the ARPOP according to a similar structure—10 parts with 


42 rules, rather than the current 10 rules with 49 subparts. As an aid to making the rules clearer 


and easier to follow, the main parts were thoughtfully designed to be a roadmap for users, 


following the chronology of a protective order case as it unfolds. 


The stylistic revisions generally follow the conventions recommended in Bryan Garner’s 


Guidelines for Drafting and Editing Court Rules (1996), which was a source for the stylistic 


revisions in the Federal Rules of Civil Procedure and the Federal Rules of Evidence. 
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Among the basic principles followed were: 


• Using short sentences in the simplest words possible 


• Avoiding repetition 


• Using plain language 


• Avoiding legal jargon and unclear terminology 


• Using simplified words of authority such as “must,” “may,” “should,” or “will.” 


Substantive Changes.  Few substantive changes are proposed, as the major purpose of 


the ARPOP revision was to restyle, clarify, and simplify the rules. However, the substantive 


changes that are proposed are explained here. 


• The definitions rule (Proposed Rule 3) was revised, and three definitions of 


“harassment” were added for clarity. A.R.S. §§ 12-1809 and 12-1810, the Injunction 


Against Harassment (IAH) and the Injunction Against Workplace Harassment (IAWH) 


statutes, each has its own specific definition of harassment. An IAH requires allegations 


of at least two acts of harassment, while an IAWH requires only one act of harassment. 


For an Order of Protection or an Emergency Order of Protection, harassment as defined 


in A.R.S. § 13-2921 applies. 


• Proposed Rule 13(c)-(d) makes clear that the court is to provide each plaintiff 


with a Plaintiff’s Guide Sheet and include a Defendant’s Guide Sheet with the papers to 


be served on each defendant. The guide sheets provide important information about the 


protective order process, including modification or dismissal of the order, contested 


hearings, and firearms. 


• Proposed Rule 20 adds to the current rule on the confidentiality of a plaintiff’s 


address. Rule 20(b) informs that a plaintiff who is staying in a domestic violence shelter 
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cannot be compelled to disclose the shelter’s location. Rule 20(c) provides notice that a 


person who is a participant in the Secretary of State’s Address Confidentiality Program 


can ask the court to use the substitute address. The Address Confidentiality Program was 


established by statute in 2011, several years after the ARPOP had taken effect. 


• Clarifying language regarding the scope of the petition was added to Proposed 


Rule 23 as a result of Savord v. Morton, 235 Ariz. 256, 330 P.3d 1013 (Ariz. Ct. App. 1 


2014). In Savord, the Court of Appeals directs courts to either limit the scope of the 


hearing to the allegations of the petition or allow the plaintiff to amend the petition and 


reschedule the hearing to give the defendant the opportunity to prepare a defense against 


new allegations. 


• At the request of the Arizona Supreme Court Advisory Committee on the Rules of 


Evidence, the language in Proposed Rule 36 was amended. It adopts the same evidentiary 


standard used in the Arizona Rules of Family Law Procedure. The Advisory Committee 


noted in a comment that the “changes are intended to adopt the same standard for 


admissible evidence in cases governed by the Arizona Rules of Protective Order 


Procedure that is used in cases governed by the Arizona Rules of Family Law Procedure 


when strict compliance with the Arizona Rules of Evidence is not demanded.” 


• Current Rule 1(N), Information to Parties, was deleted in its entirety. While this 


information is helpful to the parties, it is not a procedural rule for courts. This content can 


be found in a booklet, Things You Should Know About Protective Orders, which is 


published on the AZCourts.gov website. The booklet was recently revised according to 


plain language principles, and updating the booklet in the future is simpler than amending 


a court rule. 
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Request to Amend Other Rules. Rule 13, Arizona Rules of Family Law Procedure, 


contains a reference to current Rule 1(C)(6), ARPOP. If the revisions to the ARPOP are adopted, 


the family law rule will need to be amended as well. This amendment is reflected in Appendix B. 


 Pre-Petition Comments.  The proposed rules have been circulated for pre-petition 


comments to the Limited Jurisdiction Court and Superior Court committees, both of which 


support the filing of the petition but asking CIDVC to consider their comments. A copy of the 


draft was shared with the Arizona Justice of the Peace Association; no comments have been 


received from the association. The presiding judges of the superior court and the Arizona 


Judicial Council both unanimously voted to support the filing of a petition at their respective 


December 2014 meetings. 


 Proposed Post-Petition Public Comment Period and Effective Date.  Petitioner 


respectfully requests that the Court consider this petition and proposed rule changes at its earliest 


convenience. Petitioner additionally requests that the petition be circulated for public comment 


until May 20, 2015, and that the Court adopt the proposed rules as they currently appear or as 


modified in light of comments received from the public, with an effective date of January 1, 


2016. 


DATED this 8th day of January, 2015. 
 
 
      ____________________________ 
      Honorable Wendy Million 
      Magistrate, Tucson City Court 
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APPENDIX A 


 
Arizona Rules of Protective Order Procedure 


Part I. General Administration 


1. Scope 


These rules govern procedures in Arizona courts for any case brought under Arizona Revised 


Statutes (“A.R.S.”) § 13-3602, Order of Protection; A.R.S. § 13-3624, Emergency Order of 


Protection; A.R.S. § 12-1809, Injunction Against Harassment; or A.R.S. § 12-1810, Injunction 


Against Workplace Harassment. 


COMMENT 


These rules contain statutory references that may change from time to time. The specific 


statutory references upon which the rules are bases are included as a useful resource for citing 


the authority. Whenever the word “See” precedes a statutory reference in these rules, this means 


the cited statute directly supports the preceding text of the rule. 


2. Applicability of other rules 


To the extent not inconsistent with these rules, the Arizona Rules of Family Law Procedure apply 


to protective order matters heard in conjunction with pending family law cases. In all other cases, 


the Arizona Rules of Civil Procedure apply when not inconsistent with these rules. 


3. Definitions 


(a) “Domestic violence” means any act specified in A.R.S. § 13-3601(A) combined with 


any relationship listed in A.R.S. § 13-3601(A). 


(b) “Ex parte” means a court procedure carried out for the benefit of one party, without 


notice to or the presence of the other party. 
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(c) “Harassment,” when applicable to an Injunction Against Harassment, means a series of 


acts over any period of time that are directed at a specific person and that would cause a 


reasonable person to be seriously alarmed, annoyed, or harassed, and the conduct in fact 


seriously alarms, annoys, or harasses the person and serves no legitimate purpose. See 


A.R.S. § 12-1809(S). 


(d) “Harassment,” when applicable to an Injunction Against Workplace Harassment, means 


a single threat or act of physical harm or damage or a series of acts over any period of 


time that would cause a reasonable person to be seriously alarmed or annoyed.  See 


A.R.S. § 12-1810(S)(2). 


(e) “Harassment,” when applicable to an Order of Protection or an Emergency Order of 


Protection, means conduct that is directed at a specific person and that would cause a 


reasonable person to be seriously alarmed, annoyed, or harassed and the conduct in fact 


seriously alarms, annoys, or harasses the person. See A.R.S. §§ 13-2921, 13-3601(A), and 


13-3624(C).  


(f) “Legal decision-making” means the legal right and responsibility of a parent to make 


major decisions for a child. Legal decision‐making may be either joint with both parents 


or sole with one parent. See A.R.S. § 25‐401(3). 


(g) “Protective order,” as used in these rules, means an Order of Protection, an Emergency 


Order of Protection, an Injunction Against Harassment, or an Injunction Against 


Workplace Harassment. 
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Part II. Types of Protective Orders 


4. Protective orders governed by these rules 


(a) Order of Protection. An Order of Protection, governed by A.R.S. § 13-3602, may be 


granted to prevent a person from engaging in acts of domestic violence. It is limited to 


parties with relationships specified in A.R.S. § 13-3601(A), the domestic violence statute. 


(b) Emergency Order of Protection. An Emergency Order of Protection, governed by 


A.R.S. § 13-3624, may be requested by a peace officer on an emergency or ex parte basis 


when a person's life or health is in imminent danger. It is limited to parties with 


relationships specified in A.R.S. § 13-3601(A), the domestic violence statute. 


(c) Injunction Against Harassment. An Injunction Against Harassment, governed by 


A.R.S. § 12-1809, may be granted to prevent a person from committing acts of 


harassment against another. There is no relationship requirement. 


(d) Injunction Against Workplace Harassment. An Injunction Against Workplace 


Harassment, governed by A.R.S. § 12-1810, authorizes an employer to seek a court order 


preventing a person from being on the employer’s premises and from committing acts of 


harassment against the employer, the workplace, employees, or any other person who is 


on the employer's property or at the place of business or who is performing official work 


duties. 


Part III. Parties 


5. Parties 


(a) Plaintiff and other appropriate requesting persons 


(1) Plaintiff. The plaintiff is the person or another appropriate requesting person who 


files the petition for a protective order.  
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(2) Plaintiff for an Injunction Against Workplace Harassment. The plaintiff may be an 


employer or an authorized agent of the employer. 


(3) Victim. As used in these rules, the terms “victim” and “plaintiff” are interchangeable.  


(4) Other Appropriate Requesting Persons. 


(A) Parent, Legal Guardian, or Legal Custodian of a Minor. If the person in need of 


protection is a minor, then the parent, legal guardian, or person who has 


statutorily defined legal custody of the minor must file the petition unless the 


court determines otherwise. The petition must name the parent, guardian, or 


custodian as the plaintiff and the minor as a specifically designated person. 


(B) Third Party. If the person in need of protection is either temporarily or 


permanently unable to request an order, a third party may request a protective 


order on the person’s behalf. After the request, the judicial officer must determine 


whether the third party is an appropriate requesting party. See A.R.S. §§ 13-


3602(A) and 12-1809(A). 


(b) Protected person. A protected person is any other specifically designated person who 


the court has determined should be protected by the order. 


(1) Child as a Protected Person. A judicial officer cannot include a defendant’s child in a 


protective order unless there is reasonable cause to believe: 


(A) physical harm may result or has resulted to the child, or 


(B) the alleged acts of domestic violence involved the child. 


(2) Child and Defendant with No Legal Relationship. If the defendant and the child have 


no legal relationship, the judicial officer, upon request, may prohibit the defendant's 


contact with the child based on danger to the plaintiff. 
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(c) Defendant.  


(1) Defendant. The defendant is the person against whom the plaintiff or another 


appropriate person is seeking protection. 


(2) Minor as a Defendant. Only the juvenile division of the superior court may issue a 


protective order against a person under 12 years of age. See A.R.S. §§ 13-3602(B)(2) 


and 12-1809(B)(2). 


COMMENTS 


Rule 5(a)(3). Crime victims' rights arise upon the arrest or formal charging of a person who is 


alleged to be responsible for a criminal offense against a victim. See A.R.S. § 13-4402(A). 


Rule 5(b)(1). A protective order must never be used as a way to modify, amend, affect, or 


diminish a parent’s rights to legal decision-making or parenting time as previously granted in a 


legal decision-making decree or a parenting time order from a court of competent jurisdiction, 


unless the judicial officer makes either of the findings listed in subparts (A) and (B) of this 


paragraph. Under the Violence Against Women Reauthorization Act of 2013, foreign protective 


orders that include child custody or child support qualify for enforcement through the full faith 


and credit provision. See 18 U.S.C. § 2265 and 42 U.S.C. § 13925(24)(B). 


Part IV. Access to Courts 


6. Court availability for protective orders 


(a) Court Hours. All municipal, justice, and superior courts must be available during normal 


operating hours to issue and enforce protective orders. For an Emergency Order of 


Protection after normal operating hours, see Rule 24. 


(b) Where to File a Petition. A plaintiff may file a petition for a protective order with any 


municipal, justice, or superior court judicial officer, regardless of the parties’ residence. 
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All limited and general jurisdiction courts must accept a person's request to file a petition 


for a protective order even if that particular court does not normally issue protective 


orders. 


(c) Designated Court. Courts located within a one-mile proximity may agree to designate a 


court for issuance of protective orders. If courts enter into such an agreement, the 


referring court must provide written or verbal information and directions regarding the 


designated court and, prior to referral, must ensure that the designated court is open to 


issue an order that day. If the designated court is not available to issue orders, the 


referring court must conduct the individual hearing with the plaintiff. 


(d) Courts with Part-time Judicial Officers. A court having only a part-time judicial 


officer must provide coverage for the court, or court staff must direct a person requesting 


a protective order to the appropriate court location after ensuring a judicial officer is 


available. 


7. Public access to case information 


For as long as a plaintiff has the ability by law to have a protective order served or unless 


otherwise ordered by the court, the court must not make publicly available any information 


regarding the filing for, contents of a petition for, or issuance of a protective order until proof of 


service of the protective order has been filed with the court. The court may share information 


about the protective order with the plaintiff, prosecutors, or law enforcement. 


8. Court security 


(a) Generally. At all stages of proceedings involving protective orders, the court must: 


(1) maintain appropriate security for the parties and court personnel; 
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(2) ensure that the parties are treated with fairness, respect, and dignity and are free from 


intimidation, harassment, or abuse during the court process; and 


(3) provide appropriate safeguards to minimize contact among the parties, their families, 


and witnesses. 


(b) Request for Security. The plaintiff may request the presence of a law enforcement or 


security officer, if available, in the courtroom during a hearing or for escort to or from the 


courtroom.  


9. Telephonic or video conference proceedings 


(a)  Grant of Permission. At the request of a party or a witness or on its own motion, the 


court may allow a party or a witness to testify at any evidentiary hearing or trial by 


telephone or video conference upon finding that:  


(1)  no substantial prejudice will be caused to either party by allowing telephonic or 


video conference testimony; and 


(2)  as to a party, the party is reasonably prevented from attending the hearing or trial;  


(3)  as to a witness, the witness is either reasonably prevented from attending or would be 


unduly inconvenienced by attending the hearing or trial; or  


(4) as to a party or a witness, attendance in person at the hearing or trial would be a 


burdensome expense. 


(b) Documents. Any documents a party wishes to introduce into evidence through a party or 


a witness appearing telephonically or by video conference must, where practicable, be 


provided in advance to the party or the witness. 
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10. No limit on number of protective orders  


(a) No Limit on Requests. The number of times a plaintiff may request a protective order is 


not limited. 


(b) No Limit on Orders Granted. The number of protective orders that courts may grant to 


the same plaintiff is not limited by statute. 


(c) New Order Pending Expiration of Current Order. A plaintiff may a petition for 


another protective order if the plaintiff believes protection is still needed pending 


expiration of the current protective order. 


11. Immigration status 


A protective order cannot be denied on the basis of immigration status. See 42 § U.S.C. 1981(a). 


COMMENT 


Immigrants and their children are entitled to the full protection of the law, including protective 


orders, regardless of status. Denial of a protective order based on national origin would be 


discriminatory and is prohibited by law. See 42 U.S.C. § 1981(a). 


12. Party addresses 


(a) Change of Address. Each party must report any change of address or telephone number 


to the court to permit notification of any scheduled hearing. If the plaintiff's address and 


telephone number are protected, any changes must also be protected. 


(b) Continuing Duty to Provide Current Address. Any person whose address is protected 


from disclosure has a continuing duty to provide the clerk of the court with a current and 


correct mailing address where the person can be served or notified. 
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13. Forms  


(a) Mandated Forms. All courts and parties must use only those protective order forms 


adopted by the Arizona Supreme Court. Individual court identification information, 


including the name, address, and two assigned court identification numbers, must appear 


at the top of each form if indicated. 


(1) Courts may make margin changes and print only those provisions that apply to the 


issued order. The first page of every protective order must contain the information in 


the same format and location as the mandated form. 


(2) Any other proposed alterations to or deviations from the approved forms, including 


text changes, must be submitted to the executive director of the Administrative Office 


of the Courts for approval prior to use. The executive director is authorized by 


Arizona Code of Judicial Administration (ACJA) § 5-207 to approve or modify the 


forms in response to changes in state or federal laws or procedures and make 


necessary administrative amendments or corrections. 


(b) No Charge for Forms. Courts must provide, without charge, all protective order forms, 


including any form mandated by ACJA § 5-207. 


(c) Plaintiff’s Guide Sheet. The court must ensure that every plaintiff is given a copy of the 


Plaintiff’s Guide Sheet, together with a petition form. 


(d) Defendant’s Guide Sheet. When issuing a protective order, the court must ensure that a 


copy of the Defendant’s Guide Sheet is included with copies of the petition and the 


protective order for service on the defendant. 
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14. Filing and service fees 


(a) Notice to Parties. The court must provide notice to the parties of the following filing and 


service fees. See A.R.S. §§ 12-284, 12-1809, 12-1810, 12-2107, 22-281, and 22-404. 


(b) Filing Fees. 


(1) A court cannot charge a filing fee for: 


(A) a petition for an Order of Protection or an Injunction Against Harassment; 


(B) a request to modify an Order of Protection or an Injunction Against Harassment; 


(C) a request for a hearing for an Order of Protection, an Injunction Against 


Harassment, or an Injunction Against Workplace Harassment; or 


(D)  a motion to dismiss an Order of Protection, an Injunction Against Harassment, or 


an Injunction Against Workplace Harassment. 


(2) A court may charge a filing fee for a petition for an Injunction Against Workplace 


Harassment pursuant to A.R.S. §§ 12-1810 and 12-284(A). 


(3) A court cannot charge a filing fee for a notice of appeal or an answer for an Order of 


Protection or an Injunction Against Harassment, but a party can be charged the cost 


of preparing the record. 


(4) A court may charge a fee for a notice of appeal of an Injunction Against Workplace 


Harassment pursuant to A.R.S. § 12-284(A). 


(c) Service Fees. 


(1) A service fee cannot be charged for: 


(A) an Order of Protection that is served by any court-contracted or law enforcement 


agency. See A.R.S. § 13-3602(D). 


A-11 
 







(B) an Injunction Against Harassment—between parties in a dating relationship—that 


is served by any court-contracted or law enforcement agency. See A.R.S. § 12-


1809(D). 


(2) For an Injunction Against Harassment—between parties not in a dating relationship—


or an Injunction Against Workplace Harassment, the fee is determined by the serving 


agency. See A.R.S. §§ 12-1809(D) and 12-284(A). 


(d) Fee Deferrals and Waivers. 


(1) A judicial officer may defer or waive any of the fees listed above. See A.R.S. § 12-


302. A judicial officer cannot require the plaintiff to perform community service as a 


condition to the waiver or deferral of these fees. Any filing or service fees not waived 


may be assessed against the plaintiff. 


(2) A law enforcement agency or a constable cannot require advance payment of fees for 


service of process of an Injunction Against Harassment not involving a dating 


relationship. See A.R.S. § 12-1809(D). Court personnel cannot collect advance 


payment on behalf of the serving agency. 


COMMENT 


For standards for fee deferrals and waivers, see ACJA § 5-206. 


15. Resource information  


Courts must make reasonable efforts to direct both parties to information on the Judicial Branch 


website regarding emergency and support services, approved domestic violence offender 


treatment programs, safety plans, and other resources. See A.R.S. § 13-3602(D). 
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Part V. Issuance of Protective Orders 


16. Commencement of proceedings 


A plaintiff must begin an action for a protective order by filing a verified petition with the clerk 


of the court. 


17. Priority for protective orders 


A judicial officer must expeditiously schedule an ex parte hearing for a protective order 


involving a threat to personal safety even if previously scheduled matters are interrupted. 


18. Record of hearings 


A judicial officer must cause all contested protective order hearings and, where practicable, all ex 


parte hearings to be recorded electronically or by a court reporter. An appeal from a contested 


hearing that was not electronically recorded or otherwise reported results automatically in a new 


hearing in the original trial court. 


19. Prior dismissed orders not considered 


A judicial officer must not consider the number of times a protective order has been dismissed as 


a basis for denying a request for protective relief. Each time a plaintiff petitions for protective 


relief, the judicial officer must make an independent determination whether there is reasonable 


cause to issue a protective order under the applicable statute. See A.R.S. §§ 13-3602(E), 12-


1809(E) and 12-1810(E). 


20. Confidentiality of plaintiff's address 


(a) Protected Address. At an ex parte hearing, a judicial officer must ask whether the 


plaintiff's address should be protected from disclosure. The plaintiff's address must be 


protected if it is unknown to the defendant. If the plaintiff’s address is protected, the 
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judicial officer must verify that it does not appear on the petition and the protective order 


and must avoid stating the address on the record. See A.R.S. § 13-3602(C)(1). 


(b) Domestic Violence Shelter Address. A plaintiff who is staying in a domestic violence 


shelter cannot be asked to disclose the location of the shelter. But subject to Rule 12(b), 


the plaintiff must provide an alternate address to allow for court contact. See A.R.S. § 36-


3009. 


(c) Address Confidentiality Program. A participant in the Address Confidentiality 


Program may ask the court to use the participant’s substitute address as the participant’s 


residential, work, or school address in court records pertaining to a protective order. See 


A.R.S. §§ 41-161 to 169. 


21. Other existing orders 


(a)  Duty to Inquire About Other Existing Protective Orders. Before issuing a protective 


order, a judicial officer must examine all available records and question the plaintiff to 


determine whether any other protective order affecting the parties has been issued or 


served. 


(b) Pre-Issuance Hearing. Upon finding that the parties have an existing protective order 


between them, the judicial officer may schedule a pre-issuance hearing with notice to 


both parties, unless the judicial officer determines, after reviewing all available records 


and questioning the plaintiff, that failure to issue the ex parte protective order is likely to 


result in imminent danger to the plaintiff or a protected person.  


(c) Orders Affecting Family Law Matters. If a protective order conflicts with an existing 


legal decision-making order, the protective order controls until further order of a court. 
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22. Mutual protective orders prohibited 


A judicial officer cannot:  


(1) grant a mutual protective order, which means a single order that restrains the conduct of 


both the plaintiff and the defendant; 


(2) issue a protective order that restricts the plaintiff’s conduct based on the plaintiff's own 


petition; or 


(3) issue two protective orders within the same case number. 


COMMENT 


States that issue mutual protective orders may be at risk of losing federal funding. See 18 U.S.C. 


§ 2265. 


23. Order of Protection  


(a) Individual Hearing. A judicial officer must conduct an individual hearing with each 


plaintiff who requests an Order of Protection. 


(b) Contents of Petition. In the petition, the plaintiff must: 


(1) allege each specific act of domestic violence that will be relied on at hearing, and 


(2) name each person the plaintiff believes should be protected by the order. 


(c) Petition Verification. A plaintiff must sign and swear or affirm to the truth of the 


petition before a judicial officer or another person authorized to administer an oath. If the 


plaintiff signs the petition outside the presence of the judicial officer or another 


authorized person, the judicial officer should ask the plaintiff, on the record, to affirm the 


truth of the allegations and the authenticity of the signature in the petition. 
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(d) Petition Review. A judicial officer must review the petition, any other pleadings on file, 


and any other evidence offered by the plaintiff, including any evidence of harassment by 


electronic contact or communication. See A.R.S. § 13-3602(E). 


(e) Reasonable Cause Determination. 


(1) To grant an ex parte Order of Protection, a judicial officer must find reasonable cause 


to believe that the defendant may commit an act of domestic violence or has 


committed an act of domestic violence within the past year or within a longer period 


if the court finds good cause exists to consider a longer period. Periods when a 


defendant was absent from the state or incarcerated are excluded from the one-year 


calculation. See A.R.S. § 13-3602(E)-(F). 


(2) A separate reasonable cause determination must be made as to the plaintiff 


individually and as to any other person listed in the petition, including any child with 


whom the defendant has a legal relationship. A separate reasonable cause 


determination is not required for a plaintiff’s child with whom the defendant has no 


legal relationship.  


(f) Relationship Test. 


(1) A judicial officer must find that a specific relationship exists, either by statute, blood, 


or marriage, between the plaintiff and the defendant. See A.R.S. § 13-3601(A). 


(2) Statutory relationships include: 


(A) persons who are residing or who have resided in the same household; 


(B) a victim and a defendant who have a child in common; 


(C)  a victim or a defendant who is pregnant by the other party;  
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(D)  the victim is a child who resides or has resided in the same household as the 


defendant, and 


(i) is related by blood to a former spouse of the defendant, or 


(ii) is related by blood to a person who resides, or who has resided in the same 


household as the defendant; or 


(E) a victim and a defendant who currently share or previously shared a romantic or 


sexual relationship. In determining whether the relationship between the victim 


and the defendant is currently or was previously a romantic or sexual relationship, 


the court may consider the following factors: 


(i) the type of relationship; 


(ii) the length of the relationship; 


(iii) the frequency of the interaction between the victim and the defendant; and 


(iv)  if the relationship has terminated, the length of time since the termination. 


(3) Blood relationships include a victim related to the defendant or the defendant's spouse 


by blood or court order as a parent, grandparent, child, grandchild, brother, or sister. 


(4) Marriage relationships include: 


(A) a victim and a defendant who are either married or who have been previously 


married, and 


(B) a victim who is related to the defendant or the defendant's spouse by marriage as a 


parent-in-law, grandparent-in-law, stepparent, step-grandparent, stepchild, step-


grandchild, brother-in-law, or sister-in-law. 


(5) The relationship test is also met when a plaintiff acts on behalf of a victim if any of 


the following apply: 
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(A) the plaintiff is the parent, legal guardian, or person who has legal custody of a 


minor or an incapacitated person who is a victim, unless the court determines 


otherwise, or 


(B) the victim is either temporarily or permanently unable to request an order. See 


A.R.S. § 13-3602(A). 


(g) Additional Review for Limited Jurisdiction Courts. A court must ask the plaintiff 


whether a family law action is pending in the superior court and determine whether the 


court has jurisdiction pursuant to Rule 34. 


(h) Relief. When issuing an Order of Protection, ex parte or after a hearing, a judicial officer 


may: 


(1) prohibit the defendant from having any contact with the plaintiff or other protected 


persons, with any exceptions specified in the order. See A.R.S. § 13-3602(G)(3). 


(2) grant the plaintiff exclusive use of the parties' residence if there is reasonable cause to 


believe that physical harm otherwise may result. See A.R.S. § 13-3602(G)(2). A 


plaintiff who is not the owner of the residence may be granted exclusive use for a 


limited time. The defendant may be permitted to return one time, accompanied by law 


enforcement, to pick up personal belongings. At a contested hearing, a judicial officer 


may consider ownership of the parties' residence as a factor in continuing the order of 


exclusive use. 


(3) order the defendant not to go on or near the residence, place of employment, or 


school of the plaintiff or other protected persons. Other specifically designated 


locations may be included in the order. If the defendant does not know the address of 
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these additional places, a judicial officer may, at the plaintiff’s request, protect the 


additional addresses. See A.R.S. § 13-3602(G)(3). 


(4) grant the plaintiff the exclusive care, custody, or control of any animal that is owned, 


possessed, leased, kept, or held by the plaintiff, the defendant, or a minor child 


residing in the residence or household of the plaintiff or the defendant and order the 


defendant to stay away from the animal and forbid the defendant from taking, 


transferring, encumbering, concealing, committing an act of cruelty or neglect in 


violation of A.R.S. § 13-2910, or otherwise disposing of the animal. See A.R.S. § 13-


3602(G)(7). 


(5) grant relief that is necessary for the protection of the plaintiff and other specifically 


designated persons and proper under the circumstances. See A.R.S. § 13-3602(G)(6). 


(i) Firearms 


(1) When issuing an Order of Protection, ex parte or after a hearing, the judicial officer 


must ask the plaintiff about the defendant's use of or access to firearms to determine 


whether the defendant poses a credible threat to the physical safety of the plaintiff or 


other protected persons.  


(2) Upon finding that the defendant is a credible threat to the physical safety of the 


plaintiff or other protected persons, the judicial officer may, for the duration of the 


Order of Protection: 


(A) prohibit the defendant from possessing, purchasing, or receiving firearms; and 


(B) order the defendant, immediately after service of the Order of Protection, to 


transfer any firearm owned or possessed, to the appropriate law enforcement 


agency. See A.R.S. § 13-3602(G)(4). 
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(3) A plaintiff reporting violations of the order to transfer firearms must be referred to the 


appropriate law enforcement agency. 


(j) Effectiveness. An Order of Protection takes effect when it is served. See A.R.S. § 13-


3602(K). 


(k) Denial of Request or Setting of Pre-Issuance Hearing. If after the ex parte hearing the 


judicial officer has insufficient information on which to issue an order, the judicial officer 


may either deny the request or set a hearing within 10 days and provide reasonable notice 


to the defendant. The judicial officer must document denial of any request. See A.R.S. § 


13-3602(F). 


COMMENTS 


Rule 23(e). Significant or repetitive acts of domestic violence by the defendant that posed a 


grave danger to the plaintiff or protected persons may present good cause to consider time 


periods beyond the one year. 


Rule 23(h)(2)-(3). If the residence is included in the no-contact provision of an Order of 


Protection, an apartment number must not be listed. By listing the address and location without 


the apartment number, the defendant is prohibited from being on the premises, including the 


parking lot. 


Rule 23(i). The appropriate law enforcement agency referenced in subpart (2)(B) is generally the 


police department or the sheriff's office with jurisdiction over the location of the defendant or the 


firearm. 
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24. Emergency Order of Protection 


(a) Authority to Issue an Emergency Order of Protection. 


(1) In a county having a population of 150,000 or more, the presiding judge of the 


superior court in that county must make available on a rotating basis a judge, a justice 


of the peace, a magistrate, or a commissioner to issue an Emergency Order of 


Protection by telephone during hours that the courts are closed. See A.R.S. § 13-


3624(A). 


(2) In a county having a population of less than 150,000, a judge, a justice of the peace, a 


magistrate, or a commissioner may issue an Emergency Order of Protection by 


telephone. See A.R.S. § 13-3624(B). 


(b) Issuance. A judicial officer may issue an order in writing or orally: 


(1) if a law enforcement officer has reasonable grounds to believe that a person is in 


immediate and present danger of domestic violence based on an allegation of a recent 


incident of actual domestic violence, or 


(2) at the plaintiff’s request upon finding that the plaintiff’s life or health is in imminent 


danger. See A.R.S. §§ 13-3624(C) and (F). 


(3) The availability of an Emergency Order of Protection is not affected by either party 


leaving the residence. See A.R.S. § 13-3624(G). 


(c) Relief. When issuing an Emergency Order of Protection, a judicial officer may: 


(1) enjoin the defendant from committing an act of domestic violence; 


(2) grant one party exclusive use and possession of the parties' residence if there is 


reasonable cause to believe that physical harm may otherwise result; 
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(3) restrain the defendant from contacting the plaintiff or other specifically designated 


persons and coming near the residence, place of employment, or school of the 


plaintiff or other designated persons, if there is reasonable cause to believe that 


physical harm may otherwise result; or 


(4) prohibit the defendant from possessing or purchasing a firearm for the duration of the 


order, after finding that the defendant may inflict bodily injury or death on the 


plaintiff. See A.R.S. § 13-3624(D). 


(d) Service. 


(1) A law enforcement officer who receives verbal authorization for an Emergency Order 


of Protection is required to: 


(A)  complete and sign the emergency order as instructed by the judicial officer;  


(B) give a copy of the Emergency Order of Protection to the plaintiff or an 


appropriate third party; 


(C) arrange for service upon the defendant; and  


(D) file a certificate of service with the court and verbally notify the sheriff's office 


that a judicial officer has issued an Emergency Order of Protection. See A.R.S. § 


13-3624(F). 


(f) Duration. An emergency order expires at the close of the next judicial business day 


following the day of issuance, unless the court extends it. See A.R.S. § 13-3624(E). The 


plaintiff may file a petition for an Order of Protection on the next judicial business day. 


COMMENT 


Regardless of the authorizing judicial officer’s jurisdiction, the judicial officer may issue an 


Emergency Order of Protection using the superior court name and case number. Statute requires 
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the law enforcement agency to file the Emergency Order of Protection and proof of service in 


superior court. 


25. Injunction Against Harassment 


(a) Individual Hearing. The judicial officer must conduct an individual hearing with each 


plaintiff who requests an Injunction Against Harassment. 


(b) Contents of Petition. The petition must allege a series of specific acts of harassment and 


the dates of occurrence. A series of acts means at least two events. See A.R.S. § 12-


1809(C) and (S). 


(c) Petition Verification. A plaintiff must sign and swear or affirm to the truth of the 


petition before a judicial officer or other person authorized to administer an oath. If the 


plaintiff signs the petition outside the presence of the judicial officer or another 


authorized person, the judicial officer should ask the plaintiff, on the record, to affirm the 


truth of the allegations and the authenticity of the signature in the petition. 


(d) Petition Review. A judicial officer must review the petition, any other pleadings on file, 


and any evidence offered by the plaintiff, including any evidence of harassment by 


electronic contact or communication. 


(e) Findings Required. 


(1) The judicial officer must issue an Injunction Against Harassment upon finding:  


(A) reasonable evidence that the defendant has committed a series of acts of 


harassment against the plaintiff during the year preceding the filing; or  


(B) that good cause exists to believe that great or irreparable harm would result to the 


plaintiff if the injunction is not granted before the defendant or the defendant's 


attorney can be heard in opposition and specific facts attesting to the plaintiff's 
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efforts to give notice to the defendant or reasons supporting the plaintiff's claim 


that notice should not be given. See A.R.S. § 12-1809(E). 


(f) Relief. When issuing an Injunction Against Harassment, ex parte or after a hearing, a 


judicial officer may: 


(1) prohibit all contact with the plaintiff or other protected persons, except as otherwise 


specifically ordered in writing by the court. See A.R.S. § 12-1809(F)(2). 


(2) prohibit the defendant from going near the residence, place of employment, or school 


of the plaintiff or other protected persons. The judicial officer may include other 


specifically designated locations in the Injunction Against Harassment. See A.R.S. § 


12-1809(F)(2). 


(3) grant relief that is necessary for the protection of the plaintiff and other specifically 


designated persons and that is proper under the circumstances. See A.R.S. § 12-


1809(F)(3). 


(g) Firearms. The judicial officer must ask the plaintiff about the defendant's use of or 


access to firearms. If necessary to protect the plaintiff or any other specifically designated 


person, the judicial officer may prohibit the defendant from possessing, purchasing, or 


receiving firearms for the duration of the order. 


(h) Denial of Request or Setting of Pre-Issuance Hearing. If after the ex parte hearing the 


judicial officer has insufficient information on which to issue an order, the judicial officer 


may either deny the request or set a hearing within 10 days and provide reasonable notice 


to the defendant. The judicial officer must document denial of any request. See A.R.S. § 


12-1809(E).  
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COMMENT 


There is no statutory provision regarding an Injunction Against Harassment that would prohibit 


issuance by a limited jurisdiction court when a family law action is pending in superior court. 


26. Injunction Against Workplace Harassment 


(a) Individual Hearing. A judicial officer must hold an individual hearing with each 


plaintiff—an employer or an authorized agent of the employer—who requests an 


Injunction Against Workplace Harassment. 


(b) Contents of Petition. The petition must allege at least one act of harassment and the 


dates of occurrence. See A.R.S. § 12-1810(C)(3). 


(c) Petition Verification. The plaintiff must sign and swear or affirm to the truth of the 


petition before a judicial officer or another person authorized to administer an oath. If the 


plaintiff signs the petition outside the presence of the judicial officer or another 


authorized person, the judicial officer should ask the plaintiff, on the record, to affirm the 


truth of the allegations and the authenticity of the signature in the petition. 


(d) Petition Review. A judicial officer must review the petition, any other pleadings on file, 


and any evidence offered by the plaintiff. See A.R.S. § 12-1810(E). 


(e) Findings Required. 


(1) The judicial officer must issue an Injunction Against Workplace Harassment upon 


finding: 


(A) reasonable evidence of workplace harassment by the defendant during the year 


preceding the filing; or  


(B) that good cause exists to believe that great or irreparable harm would result to the 


plaintiff or to another person who enters the plaintiff’s property or who is 
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performing official work duties if the injunction is not granted before the 


defendant or the defendant's attorney can be heard in opposition and upon finding 


specific facts attesting to the plaintiff’s efforts to give notice to the defendant or 


reasons supporting the plaintiff’s claim that notice should not be given. 


(f) Relief. When issuing an Injunction Against Workplace Harassment, ex parte or after a 


hearing, a judicial officer may: 


(1) restrain the defendant from coming near the employer’s property or place of business 


and restrain the defendant from contacting the employer or other person while that 


person is on or at the employer’s property or place of business or is performing 


official work duties. See A.R.S. § 12-1810(F)(1). 


(2) grant relief that is necessary for the protection of the plaintiff, employees, or other 


persons who enter the employer's property and that is proper under the circumstances. 


See A.R.S. § 12-1810(F)(2). 


(g) Denial of Petition or Setting of Pre-Issuance Hearing. If after the ex parte hearing the 


judicial officer has insufficient information on which to issue an order, the judicial officer 


may either deny the request or set a hearing within 10 days and provide reasonable notice 


to the defendant. The judicial officer must document denial of any request. 


COMMENT 


There is no statutory provision regarding an Injunction Against Workplace Harassment that 


would prohibit issuance by a limited jurisdiction court when a family law action is pending in 


superior court. 
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27. Cross petitions 


(a) Separate Orders. Where each party has separately petitioned a court for a protective 


order, a judicial officer may grant separate protective orders upon finding that each 


petitioning party is entitled to protection and has requested appropriate relief. The judicial 


officer should make reasonable effort to ensure that no conflicting relief is granted.  


(b) Hearing on Separate Petitions. If opposing parties file separate petitions for protective 


orders, the judicial officer may: 


(1) hear each petition at separate ex parte hearings, or  


(2) set a joint hearing on both cases. 


(c) Case Numbers. The cross petition may be assigned a new case number or a case number 


associated with a pending family law case in superior court. But if a court assigns the 


same number to a family law and a protective order case, the court cannot allow remote 


electronic access to any case information regarding the registration, filing of a petition 


for, or issuance of the protective order, if such publication would be likely to reveal to the 


general public the identity or location of the party protected by the order. See Rule 


123(g)(1)(E)(ii) and (iii), Rules of the Supreme Court. See also 18 U.S.C. § 2265(d)(3). 


28. Conflicting orders 


(a) Effectiveness of Conflicting Orders. When two parties have obtained conflicting 


protective orders, both orders must be given full force and effect, regardless of whether 


the orders were issued by courts of limited or general jurisdiction. 


(b) Hearing on Conflicting Orders. If two judicial officers have issued protective orders 


that involve the same parties and grant conflicting relief, the orders must be set for 


hearing within five court business days after discovery of the conflict. The judicial 
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officers who issued the conflicting orders must consult with each other and assign the 


cases to one jurisdiction to resolve the parts that conflict. Between two limited 


jurisdiction orders, it is presumed that the court where the first petition was filed will 


conduct the hearings to resolve the conflicting orders. In all other cases, the conflicting 


orders must be heard in superior court. See A.R.S. § 13-3602(H). 


29. Alternative dispute resolution 


(a) Prohibition on Mediation of an Order of Protection. Parties to an Order of Protection 


cannot be referred to alternative dispute resolution (ADR) regarding the Order of 


Protection. But see Rule 67(B)(3), Arizona Rules of Family Law Procedure, regarding 


mediation of parenting time or legal decision-making when an Order of Protection is in 


effect. 


(b) Mediation of a Harassment Injunction. If the court determines that an ADR process is 


appropriate for a harassment injunction case, the court may refer the case to ADR. 


(c) Notification Regarding Nonparticipation in ADR. Before beginning ADR, each party 


must be notified in writing or orally in open court of the ability to decline to participate in 


ADR. Neither party can be required to appear for ADR pending determination of this 


matter. 


COMMENT 


Matters other than family or domestic violence may be appropriate for alternative dispute 


resolution. These controversies should be considered separately from domestic and family 


violence issues. 


Domestic violence matters may impact alternative dispute resolution, and it is important for 


domestic violence victims to have an opt-out prerogative. The Mediation and Domestic Violence 
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Policy adopted by the American Bar Association House of Delegates in July 2000 states: 


“RESOLVED, That the American Bar Association recommends that court-mandated mediation 


include an opt-out prerogative in any action in which one party has perpetrated domestic 


violence upon the other party.” 


30. Offender treatment programs 


(a) When Offender Treatment May Be Ordered.  After a hearing of which the defendant 


had notice and in which the defendant had an opportunity to participate, a judicial officer 


may order the defendant to complete a domestic violence offender treatment program that 


is approved by the department of health services or a probation department or any other 


program deemed appropriate by the court. See A.R.S. § 13-3602(G)(5). 


(b) Noncompliance with Offender Treatment. If a judicial officer becomes aware that a 


defendant has failed to comply with an order to complete a domestic violence offender 


treatment program, the judicial officer may refer the matter to an appropriate law 


enforcement agency. A superior court judicial officer may also set the matter for an Order 


to Show Cause hearing. See A.R.S. § 13-3602(N). 


COMMENT 


Anger management programs and couple's counseling are not substitutes for domestic violence 


offender treatment programs. A list of approved facilities that provide misdemeanor domestic 


violence treatment programs can be obtained from the Arizona Department of Health Services, 


Division of Licensing Services, Office of Behavioral Health Licensing. The list of DHS-


approved providers is also published on the Judicial Branch website. 
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Part VI. Service and Registration 


31. Service of protective orders 


(a) Who Can Effect Service. A protective order can be served only by a person authorized 


by Rule 4(d), Arizona Rules of Civil Procedure, A.R.S. §§ 13-3602(R), 12-1809(R), or 


12-1810(R) or as otherwise provided in this rule.  


(b) Expiration of an Unserved Order. A protective order expires if it is not served on the 


defendant, together with a copy of the petition, within one year from the date the judicial 


officer signs the protective order. See A.R.S. §§ 13-3602(K), 12-1809(J) and 12-1810(I). 


(c) Certification Not Required. There is no requirement that the copy of the order served 


on the defendant be certified. 


(d) Service of a Modified Order. The service and registration requirements applicable to the 


original protective order also apply to a modified protective order.  


(e) Acceptance of Service. A defendant may sign an acceptance of service form, which has 


the same effect as service. If the defendant refuses to sign an acceptance of service form, 


the judicial officer may have the defendant served in open court. In superior court, the 


minute entry must reflect the method of service that was used.  


(f) Service in Court. If the defendant is present in court and refuses to sign an acceptance of 


service form, the judicial officer must have the defendant served in open court by a 


person specially appointed by the court. A judicial appointment to effectuate service may 


be granted freely, is valid only for the service of the protective order or modification 


entered in the cause, and does not constitute an appointment as a registered private 


process server. A specially appointed person directed to serve such process must be a 


court employee who is at least 21years old and cannot be a party, an attorney, or the 
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employee of an attorney in the action whose process is being served. If such an 


appointment is entered on the record, a signed order is not required provided a minute 


entry reflects the special appointment and the nature of service. 


(g) Service at the Scene. If a defendant is physically present with the plaintiff and has not 


yet been served, a peace officer may be summoned to the scene and may use the 


plaintiff's copy of the protective order to effect service on the defendant. 


(h) Filing the Proof of Service. The original proof of service must be promptly filed with 


the clerk of the issuing court. If mailed, proof of service must be postmarked no later than 


the end of the seventh court business day after the date of service. Proof of service may 


be submitted by facsimile, provided the original proof of service is promptly filed with 


the court. See A.R.S. §§ 13-3602(M), 12-1809(L) and 12-1810(K). 


(i) Effective Date. An initial protective order takes effect when the defendant is served with 


a copy of the order and the petition, and it expires one year from the date it is served. A 


modified order takes effect upon service but expires one year after service of the initial 


order. 


COMMENT 


The defendant must be personally served because 1) personal service on the defendant satisfies 


the criminal notice requirement if a violation of the protective order is prosecuted under criminal 


statutes, and 2) unless the affidavit of service, acceptance of service, or return of service shows 


personal service on the defendant, many sheriffs' offices, which are the holders of record, will 


not accept a protective order for entry into protective order databases. 
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32. Registration of protective order and proof of service 


(a) Notification to Sheriff. Each issuing court must, within 24 hours of receipt of proof of 


service, forward a copy of the protective order and proof of service to the sheriff's office 


in the county in which the protective order was issued for registration by the sheriff. See 


A.R.S. §§ 13-3602(M), 12-1809(L) and 12-1810(K). 


(b) Central Repository. Each county sheriff is required to maintain a central repository so 


the existence and validity of protective orders may be verified. See A.R.S. §§ 13-


3602(M), 12-1809(L) and 12-1810(K). 


(c) Notice of Modified or Dismissed Order. Within 24 hours after entry, the court must 


send notice of modification or dismissal of a protective order to the sheriff in the county 


where the original protective order is registered. The modification or dismissal order 


must be in writing and sent electronically via facsimile or e-mail, not by telephone, to the 


sheriff. 


(d) Validity. A protective order, whether or not registered, is a valid court order one year 


from the date of service. 


33. Notification of transferred protective order 


A court that transfers a protective order to another court must, within 24 hours, notify its sheriff's 


office in writing of the transfer and update information in its case management system. 


Part VII. Family Law Cases 


34. Jurisdiction 


(a) Superior Court Jurisdiction. The superior court has exclusive jurisdiction to issue a 


protective order when a family law action is pending between the parties. A limited 
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jurisdiction court must refer a plaintiff who has a pending family law action to the 


superior court. An action is pending if either: 


(1) an action has begun but no final judgment, decree, or order has been entered, or 


(2) a post-decree proceeding has begun but no final order determining that proceeding 


has been entered. See A.R.S. § 13-3602(P). 


(b) Limitation on Limited Jurisdiction Courts. A limited jurisdiction court cannot issue a 


protective order if the plaintiff’s petition or other evidence reveal that an action for 


maternity, paternity, annulment, legal decision-making and parenting time, dissolution of 


marriage, or legal separation is pending in an Arizona superior court. Nevertheless, if a 


limited jurisdiction court does issue a protective order when an action for maternity, 


paternity, annulment, legal decision-making, legal separation, or dissolution of marriage 


is pending in superior court, the order is valid and effective. See A.R.S. § 13-3602(P). 


(c) Transfer to Superior Court. If, after issuance of a protective order, a limited 


jurisdiction court is notified in writing or verifies that a family law action is pending, the 


court must promptly transfer all documents relating to the protective order to the superior 


court. 


(1) Within 24 hours of notification, all papers, together with a certified copy of docket 


entries or other records, must be transferred to the superior court where the action is 


pending. Proof of service that arrives after the protective order has been transferred to 


the superior court must be sent to the superior court immediately. 


(2) Despite this transfer requirement, unless prohibited by a superior court order, a 


limited jurisdiction court may hold a hearing on all matters relating to an ex parte 


A-33 
 







protective order if the hearing was requested before the court received written notice 


of the pending superior court action. 


(3) If a hearing has been requested in a transferred case, the superior court must hold the 


hearing within five days if exclusive use of the residence is involved and within 10 


days for all other cases. This time period begins on the date the transferred protective 


order is filed with the superior court. 


35. Legal decision-making and parenting time 


(a) Provisions for Legal Decision-Making and Parenting Time. Except as otherwise 


provided in this rule, a protective order cannot contain provisions regarding legal 


decision-making or parenting time issues. Legal issues such as maternity, paternity, child 


support, legal decision-making, parenting time, dissolution of marriage, or legal 


separation may be addressed only by the superior court in a separate action under A.R.S. 


Title 25. 


(b) Contact Between a Child and a Defendant Who Have a Legal Relationship. Before 


granting a protective order prohibiting contact with a child with whom the defendant has 


a legal relationship, the judicial officer must consider: 


(1) whether the child may be harmed if the defendant is permitted to maintain contact 


with the child, and 


(2) whether the child may be endangered if there is contact outside the presence of the 


plaintiff. 


(c) Provisions for Parenting Time and Child Exchanges. 


(1) A limited jurisdiction court that issues an order prohibiting contact with the plaintiff 


cannot include exceptions that allow the defendant to come near or contact the 
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plaintiff in person for legal decision-making or parenting time with a child. A limited 


jurisdiction court may allow contact by mail or e-mail to arrange parenting time and 


may provide for child exchanges under circumstances not involving contact with the 


plaintiff in person. 


(2) A superior court judicial officer may issue a protective order or modify an existing 


protective order that includes an exception allowing the defendant to come near or 


contact the plaintiff in person to implement a legal decision-making or a parenting 


time order after considering the following factors and making specific findings on the 


record: 


(A) feasible alternatives regarding contact to carry out the legal decision-making or 


parenting time order, such as exchanges at a protected setting, a public facility or 


other safe haven, or through a third person; 


(B) the parties’ wishes; 


(C) each party's history of domestic violence; 


(D) the safety of the parties and the child; 


(E) each party’s behavioral health; and 


(F) reports and recommendations of behavioral health professionals. 


(d) Modification of an Existing Protective Order. Any change made by a superior court 


judicial officer to an existing protective order must be included in a modified protective 


order. Each change must be set forth in the modified protective order with sufficient 


detail to assure understanding and compliance by the parties and ease of enforcement by 


law enforcement officers. The superior court judicial officer must obtain an acceptance of 


service signed by the defendant if the parties are present at the time the modification is 
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made. If the defendant refuses to sign an acceptance of service, the judicial officer must 


have the defendant served in open court in accordance with Rule 31. 


(e) Active Legal Decision-Making Order. When a family law action is not pending but 


there is an active legal decision-making order issued by an Arizona court that involves a 


child of the defendant, a limited jurisdiction court may issue an ex parte protective order 


but then must transfer the matter to the superior court in accordance with procedures set 


forth in Rule 34. 


COMMENT 


When a Title 25 action is pending, family law judicial officers should refer to the options in 


A.R.S. § 25-403.03(F), including supervised exchanges for parenting time, when a protective 


order is in effect. 


Part VIII. Contested Protective Order Hearings 


36. Admissible evidence 


(a) Relevant Evidence and Exclusions. Relevant evidence is admissible provided, however, 


that the court must exclude evidence if its probative value is outweighed by a danger of 


one or more of the following:  unfair prejudice, confusing the issues, undue delay, 


wasting time, needlessly presenting cumulative evidence, or lack of reliability. 


(b) Reports, Documents, or Forms as Evidence. Any report, document, or standardized 


form required to be submitted to a court may be considered as evidence if either filed 


with the court or admitted into evidence by the court. 


COMMENT 


Rule 36(a). This rule is intended to give the court broad discretion in determining whether 


proffered evidence is admissible in any individual protective order hearing. The language of Rule 
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36(a) has been amended to adopt the standard used in Rule 2(B)(2) of the Arizona Rules of 


Family Law Procedure, except the “or failure to adequately and timely disclose same,” given 


Rule 37 provides that disclosure requirements generally “do not apply to hearings on Orders of 


Protection, Injunctions Against Harassment and Injunctions Against Workplace Harassment.”  


These changes are intended to adopt the same standard for admissible evidence in cases 


governed by the Arizona Rules of Protective Order Procedure that is used in cases governed by 


the Arizona Rules of Family Law Procedure when strict compliance with the Arizona Rules of 


Evidence is not demanded.  To the extent those standards differed under the prior rules, this 


amendment is a change in the standard for admissible evidence in cases governed by the Arizona 


Rules of Protective Order Procedure. 


Rule 36(b). This rule allows the court to consider as evidence at any stage of the proceedings 


any report or document ordered or required by the court to be submitted to the court, such as 


drug testing results and reports from offender treatment programs, custody evaluators, 


conciliation services, family law masters, parenting coordinators, and other court-appointed 


experts. 


37. Disclosure 


The disclosure requirements in Rule 26.1, Arizona Rules of Civil Procedure, and Rules 49 and 


50, Arizona Rules of Family Law Procedure, do not apply to hearings on Orders of Protection, 


Injunctions Against Harassment, and Injunctions Against Workplace Harassment, unless 


otherwise specifically ordered by the court. 
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38. Contested hearing procedures 


(a) Requesting a Hearing. At any time while a protective order or a modified protective 


order is in effect, a defendant may request one hearing in writing. See A.R.S. §§ 13-


3602(I), 12-1809(H), 12-1810(G). 


(b) Scheduling the Hearing. A judicial officer must hold the hearing at the earliest possible 


time. 


(1) If an Order of Protection grants exclusive use of the residence, a judicial officer must 


hold a hearing within five court business days of the request. 


(2) For all other protective orders, a judicial officer must hold a hearing within 10 court 


business days of the request unless the judicial officer finds good cause to continue 


the hearing for a longer period of time. 


(c) Notice of Hearing. The court must notify the plaintiff of the hearing. There is no 


statutory requirement for personal service of the hearing notice. 


(d) Court Security Measures. The court must take reasonable measures to ensure that the 


parties and any witnesses at the hearing are not subject to harassment or intimidation in 


the courthouse or on adjoining property. For each hearing, the judicial officer must 


determine whether there is a need to have a law enforcement officer or a security officer 


present to help ensure the hearing is orderly or to provide escort for either party. The 


court may direct the defendant to remain in the courtroom for a period of time after the 


plaintiff is excused. 


(e) Parties' Right to Be Heard. The judicial officer must ensure that both parties have an 


opportunity to be heard, to present evidence, and to call and examine and cross-examine 


witnesses. 
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(f) Oath or Affirmation. The court must administer an oath or affirmation to all parties and 


witnesses at all hearings. 


(g) Standard of Proof. For a protective order to remain in effect as originally issued or as 


modified at a hearing, the plaintiff must prove the case by a preponderance of the 


evidence. 


(h) Basis for Continuing, Modifying, or Revoking Protective Orders. At the conclusion 


of the hearing, the judicial officer must state the basis for continuing, modifying, or 


revoking the protective order. 


(i) Service of Modified Protective Order. The plaintiff or the court must arrange for 


service of a modified protective order on the defendant. A judicial officer should assist 


this process by asking the defendant to sign an acceptance of service form in the 


courtroom. 


39. Costs and attorney fees 


(a) Award. After a hearing with notice to the affected party, a judicial officer may order any 


party to pay the costs of the action, including reasonable attorneys' fees, if any. See 


A.R.S. §§ 13-3602(P), 12-1809(O), and 12-1810(O). 


(b) Considerations. In determining whether to award costs or attorney fees, the judicial 


officer may consider: 


(1) the merits of the claim or the defense asserted by the unsuccessful party; 


(2) whether the award will pose an extreme hardship on the unsuccessful party; and 


(3) whether the award may deter others from making valid claims. 
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Part IX. Motions to Modify or Dismiss 


40. Motion to modify 


(a) Request for Modification. A plaintiff may ask for modification of a protective order at 


any time during the term of the order. 


(b) Verification of Identity. When a plaintiff files a motion to modify, court personnel must 


verify the plaintiff’s identity. 


(c) Modification Prior to Contested Hearing Request. If a contested hearing has not yet 


been requested or held, the judicial officer must personally interview the plaintiff and 


make sufficient inquiry of the plaintiff to determine that the plaintiff is not making the 


request under duress or coercion. 


(d) Modification After Contested Hearing or Request for Contested Hearing. If a 


contested hearing has been requested or has occurred, the motion to modify must be set 


for hearing with notice to the defendant. 


(e) Service and Registration of a Modified Order. The service and registration 


requirements applicable to the original protective order also apply to a modified 


protective order. See Part VI. Service and Registration.  


41. Motion to dismiss 


(a) Request for Dismissal. A plaintiff may request the dismissal of a protective order at any 


time during the term of the order. 


(b) Verification of Identity. When a plaintiff files a motion to dismiss, court personnel must 


verify the plaintiff’s identity. 
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(c) Personal Interview. The judicial officer must personally interview the plaintiff and make 


sufficient inquiry of the plaintiff to determine that the plaintiff is not making the request 


under duress or coercion. 


(d) Request with Defendant Present. If the plaintiff and the defendant appear jointly on a 


motion to dismiss, the judicial officer may interview the plaintiff separately only if the 


defendant has been served but has not requested a hearing.  


(e) Request with Defendant Absent. If the plaintiff requests dismissal of an order and the 


defendant is not present, the judicial officer may act without notice to the defendant. 


Part X. Appeals 


42. Appeals. 


(a)  Appealable Orders. The following orders are appealable: 


(1) An order denying a petition for an Order of Protection, an Injunction Against 


Harassment, or an Injunction Against Workplace Harassment. 


(2) An Order of Protection, an Injunction Against Harassment, or an Injunction Against 


Workplace Harassment that is entered, affirmed, modified, or quashed after a hearing 


at which both parties had an opportunity to appear.  


(3) An ex parte protective order is not appealable; rather, a defendant may contest it by 


requesting a hearing as set forth in Part VIII. Contested Protective Order Hearings. 


(b) Court to Which Appeal Must Be Made. Orders are appealed as follows: 


(1) An order entered by a limited jurisdiction court is appealed to the superior court. 


(2) An order entered by a superior court is appealed to the court of appeals. 
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COMMENT 


A protective order entered by a limited jurisdiction court after a hearing at which both parties had 


an opportunity to appear may be appealed to the superior court. See A.R.S. §§ 13-3602(P), 12-


1809(O), and 12-1810(O). The procedures to be followed are set forth in A.R.S. § 22-261 for 


justice courts, are made applicable to municipal courts by A.R.S. § 22-425, and are governed by 


the Superior Court Rules on Appellate Procedure-Civil. 
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APPENDIX B1 
 
Arizona Rules of Family Law Procedure 


Rule 13. Public Access to Proceedings and Records 


A. – C. [no change] 
 
D. Access to Records. Records of family court proceedings shall be maintained and disclosed in 


accordance with Rule 123, Rules of the Supreme Court, Rule 1(C)(6) 7, Arizona Rules of 


Protective Order Procedure, and Rule 43 of these rules. Unless otherwise provided in Rule 123, 


Rules of the Supreme Court, or Rule 1(C)(6) 7, Arizona Rules of Protective Order Procedure, the 


court may, upon a finding that the confidentiality or privacy interests of the parties, their minor 


children, or other person whose information appears of record outweighs the public interest in 


disclosure, make any record of a family court matter closed or confidential or otherwise limit 


access to such records. 


 


 
 


 
 


1 Changes or additions in rule text are indicated by underscoring and deletions from text are indicated by strikeouts. 
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APPENDIX C 


Current Rule Number Proposed Rule Number 
Rule 1. General Administration  
1.A. Applicability of Rules   


1.A.1. Scope of these Rules 1 Scope 
1.A.2. Applicability of Other Rules 2 Applicability of other rules 


1.B. Definitions 3 Definitions 
1.B.1. Parties 5 Parties 
1.B.2. Protective Orders 4 Protective orders governed by these 


rules 
1.C. Access to the courts and protective 


order case information 
  


1.C.1. – 1.C.4. 6 Court availability for protective orders 
1.C.5. 11 Immigration status 
1.C.6. 7 Case information 


1.D. Court security   
1.D.1.- 1.D.3. 8 Court security 
1.D.4. 38 Contested hearing procedures 


(d) Court Security Measures 
1.E. Alternative dispute resolution 29 Alternative dispute resolution 
1.F. Children as protected persons 5 Parties 


(b)(1) Minor as a protected person 
1.G. Mutual protective orders prohibited 22 Mutual protective orders prohibited 
1.H. Cross petitions 27 Cross petitions 
1.I. Multiple orders, cross orders and 


conflicting orders 
21 Other existing orders 
28 Conflicting orders 


1.J. Transfer of protective orders 33 Transfer of protective orders 
1.K. No limit on number of protective orders 10 No limit on number of protective orders 


19 Prior dismissed orders not considered 
1.L. Record of hearings 18 Record of hearings 
1.M. Service of protective orders 31 Service of protective orders 
1.N. Information for parties  deleted 
1.O. Registration of protective order and 


affidavit, acceptance or return of 
service 


32 Registration of protective order and 
proof of service 


1.P. Offender treatment programs 30 Offender Treatment Programs 
1.Q. Change of address 12 Party Addresses 


(a) Change of address 
1.R. Telephonic/video conference 


proceedings 
9 Telephonic or video conference 


proceedings 
Rule 2. Fees and Costs   
2.A. Notice to parties 14 Filing and services fees 


(a) Notice to Parties 
2.B. Fee deferrals and waivers 14 Filing and service fees 


(b) Fee deferrals and waivers 
2.C. Costs and attorneys’ fees 39 Costs and attorneys’ fees 
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Current Rule Number Proposed Rule Number 
Rule 3. Protected and Unpublished 
Addresses 


  


3.A. Confidentiality of plaintiff’s address 20 Confidentiality of Plaintiff’s Address 
3.B. Continuing duty to provide the clerk 


with current address 
12 Party Addresses 


(b) Continuing duty to provide 
current address 


Rule 4. Family Law Cases   
4.A. Jurisdiction 34 Jurisdiction 
 4.A.5. 5 Parties 


5(c)(2) Minor as a defendant 
4.B. Child custody and parenting time 35 Legal decision-making and parenting 


time 
 4.B.3. 5 Parties 


5(b)(2) Minor and defendant with no 
legal relationship 


Rule 5. Rules of Evidence and Disclosure for 
Protective Order Hearings 


  


5.A. Admissible evidence 36 Admissible evidence 
5.B. Disclosure 37 Disclosure 
Rule 6. Rules of Procedure for Issuing 
Protective Orders 


  


6.A. Commencement of proceedings 16 Commencement of proceedings 
6.B. Priority for protective orders 17 Priority for protective orders 
6.C. Order of Protection 23 Order of Protection 
6.D. Emergency Orders of Protection 24 Emergency Order of Protection 
6.E. Injunction Against Harassment 25 Injunction Against Harassment 
6.F. Injunction Against Workplace 


Harassment 
26 Injunction Against Workplace 


Harassment 
Rule 7. Motion to Dismiss, Quash or Modify   
7.A. Motion to dismiss or quash 40 Motion to dismiss 
7.B. Motion to modify 41 Motion to modify 
Rule 8. Contested Hearing Procedures 38 Contested hearing procedures 
Rule 9. Appeals 42 Appeals 
Rule 10. Forms   
10.A. Forms adopted by the Arizona Supreme 


Court 
13 Forms adopted by the Arizona Supreme 


Court 
(a) Mandated forms 


10.B. Courts required to provide all forms 
without charge 


13 Forms adopted by the Arizona Supreme 
Court 


(b) No charge for forms 
10.C. Information sheet on available 


emergency and support services 
15 Resource information 


10.D. Safety plan 15 Resource information 
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APPENDIX D 


Proposed Rule Number Current Rule Number 
Part I. General Administration  
1 Scope 1 A.1. Scope of these Rules 
2 Applicability of other rules 1 A.2. Applicability of Other Rules 
3 Definitions 1 B. Definitions 
Part II. Types of Protective Orders   
4 Protective orders governed by these 


rules 
1 B.2. Protective Orders 


Order of Protection 1 B.2.d. Order of Protection 
Emergency Order of Protection 1 B.2.a. Emergency Order of Protection 
Injunction Against Harassment 1 B.2.b. Injunction Against Harassment 
Injunction Against Workplace 
Harassment 


1 B.2.c. Injunction Against Workplace 
Harassment 


Part III. Parties   
5 Parties 1 B.1. Parties 


(a) Plaintiff and other appropriate 
requesting persons 


  


(1) Plaintiff 1 B.1.b.1. Plaintiff 
(2) Victim 1 B.1.d. Victim 
(3) Other appropriate 


requesting persons 
1 B.1.b.2. Other Appropriate Requesting 


Parties 
(b) Protected person 1 B.1.c. Protected Persons 


(1) Minor as a protected 
person 


1 F. Children as Protected Persons 


(2) Minor and defendant 
with no legal 
relationship 


4 B.3. 


(c) Defendant   
(1) Defendant 1 B.1.a. Defendant 
(2) Minor as a defendant 4 A.5. 


Part IV. Access to Courts   
6 Court availability for protective orders 1 C.1.-4. 
7 Public access to case information 1 C.6. 
8 Court security 1 D. Court Security 
9 Telephonic or video conference 


proceedings 
1 R. Telephonic/Video Conference 


Proceedings 
10 No limit on number of protective 


orders 
1 K. No Limit on Number of Protective 


Orders 
11 Immigration status 1 C.5. 
12 Party addresses   
 (a) Change of address 1 Q. Change of Address 
 (b) Continuing duty to provide 


current address 
3 B. Continuing Duty to Provide the 


Clerk with Current Address 
13 Forms adopted by the Arizona 


Supreme Court 
10 Forms 
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Proposed Rule Number Current Rule Number 
 (a) Mandated forms 10 A. Forms adopted by the Arizona 


Supreme Court 
 (b) No charge for forms 10 B. Courts Required to Provide All 


Forms Without Charge 
14 Filing and service fees 2 Fees and Costs 
 (a) Notice to parties 2 A. Notice to Parties 
 (b) Fee deferrals and waivers 2 B. Fee Deferrals and Waivers 
15 Resource information 10 C. Information Sheet on Available 


Emergency and Support Services 
D. Safety Plan 


Part V. Issuance of Protective Orders   
16 Commencement of proceedings 6 A. Commencement of Proceedings 
17 Priority for protective orders 6 B. Priority for Protective Orders 
18 Record of hearings 1 L. Record of Hearings 
19 Prior dismissed orders not considered 1 K. No Limit on Number of Protective 


Orders 
20 Confidentiality of plaintiff’s address 3 A. Confidentiality of Plaintiff’s 


Address 
21 Other existing orders 1 I. Multiple Orders, Cross Orders and 


Conflicting Orders 
22 Mutual protective orders prohibited 1 G. Mutual Protective Orders Prohibited 
23 Order of Protection 6 C. Order of Protection 
24 Emergency Order of Protection 6 D. Emergency Order of Protection 
25 Injunction Against Harassment 6 E. Injunction Against Harassment 
26 Injunction Against Workplace 


Harassment 
6 F. Injunction Against Workplace 


Harassment 
27 Cross petitions 1 H. Cross Petitions 
28 Conflicting orders 1 I. Multiple Orders, Cross Orders and 


Conflicting Orders 
29 Alternative dispute resolution 1 E. Alternative Dispute Resolution 
30 Offender treatment programs 1 P. Offender Treatment Programs 
Part VI. Service and Registration   
31 Service of protective orders 1 M. Service of Protective Orders 
32 Registration of protective order and 


proof of service 
1 O. Registration of Protective Order and 


Affidavit, Acceptance or Return of 
Service 


33 Transfer of protective orders 1 J. Transfer of Protective Orders 
Part VII. Family Law Cases 4 Family Law Cases 
34 Jurisdiction 4 A. Jurisdiction 
35 Legal decision-making and parenting 


time 
4 B. Child Custody and Parenting Time 


Part VIII. Contested Protective Order 
Hearings 


  


36 Admissible evidence 5 A. Admissible Evidence 
37 Disclosure 5 B. Disclosure 
38 Contested hearing procedures 8 Contested Hearing Procedures 
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Proposed Rule Number Current Rule Number 
 (a) Requesting a hearing 8 A. Requesting a Hearing 
 (b) Notice of hearing 8 B. Notice of Hearing 
 (c) Court security measures 8 C. Court Security Measures 
 (d) Parties’ right to be heard 8 D. Parties’ Right to Be Heard 
 (e) Oath or affirmation 8 E. Oath or Affirmation 
 (f) Standard of proof 8 F. Standard of Proof 
 (g) Basis for continuing, 


modifying or revoking 
protective orders 


8 G. Basis for Continuing, 
Modifying or Revoking 
Protective Orders 


 (h) Service of modified protective 
order 


8 H. Service of Modified Protective 
Order 


39 Costs and attorneys’ fees 2 C. 
Part IX. Motions to Dismiss or Modify 7 Motion to Dismiss, Quash or Modify 
40 Motion to dismiss 7 A. Motion to Dismiss or Quash 
41 Motion to modify 7 B. Motion to Modify 
Part X. Appeals   
42 Appeals 9 Appeals 
 (a) Appealable orders 9 A. Appealable Orders 
 (b) Court to which appeal must be 


made 
9 B. Court to Which Appeal Is to Be 


Made 
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IN THE SUPREME COURT 


 


STATE OF ARIZONA 


 


 


In the Matter of: 


 ) 


PETITION TO AMEND ) 


RULES 15.5 and 39 OF THE  ) Supreme Court No. R15-________ 


ARIZONA RULES OF  )  


CRIMINAL PROCEDURE ) 


 ) 


 


Pursuant to Rule 28 of the Rules of the Arizona Supreme Court, the Maricopa 


County Public Defender’s Office (“MCPD”) respectfully petitions this Court to 


adopt the attached proposed amendments to Rules 15.5 and 39 of the Rules of 


Criminal Procedure. The text of the proposed amendments is set out in the 


accompanying Appendix A.  


MCPD is the largest indigent defense law firm in the State of Arizona with 


over 200 deputy public defenders providing indigent legal services in the Maricopa 
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County Justice and Superior Courts.  During the past fiscal year, the MCPD handled 


almost 45,000 criminal cases.   


I. Background and Purpose of the Proposed Rule Amendments.   


 Current Criminal Rule 15.5 provides, inter alia, mechanisms for any party in 


criminal matter to obtain protective orders and excision orders in regards to 


documents and other disclosure.  However, the Criminal Rules currently do not 


specify any procedures a party must follow when withholding information from 


discovery, as do the Arizona Rules of Civil Procedure. 


 Current Rule 39 of the Arizona Rules of Criminal Procedure permits a 


prosecutor to withhold, during discovery and other proceedings, the victim’s date of 


birth, social security number, official state or government issued driver license or 


identification number, home address, telephone number, e-mail address, the address 


and telephone number of the victim's place of employment, and the name of the 


victim's employer (the “eight protected data items”).   


 Parties in criminal matters withhold information using a variety of methods.  


In documents, information is often withheld using a form of redaction.  This proposal 


seeks to address three of the collateral issues that have arisen with the increasing 


numbers of redactions in criminal matters. 
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II. Current Issues with Withheld Information 


 Problems have arisen with the redaction of discovery in criminal proceedings. 


Sometimes, 1) the redactions themselves are not identifiable, making it unclear 


whether certain fields were redacted, or were simply never populated in the original 


document; 2) information is redacted that would otherwise be subject to disclosure 


and discovery; and 3) other times, discovery is so extensively redacted as to render 


it virtually meaningless and/or the product of errant redaction.  The proposed rule 


changes here are modeled after Arizona Rule of Civil Procedure 26.1(f) and are 


designed to address the problems discussed above. 


 


A. Proposed Criminal Rule 15.5(e) Ensures That Redactions Are Clearly 


Identified. 


 


 Although some redactions are clearly identified (e.g., by “blacking-out” items 


that are written on a white background), others are not.  For example, in Example 1 


which follows, two fields has been redacted by using white correction fluid on the 


subject fields on the original document and then photocopying the original 


document:   
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EXAMPLE 1 


 


 


What is not apparent in Example 1 above is which fields have been redacted as 


opposed to omitted.  These two redactions, however, are clearly identifiable when 


the redacting party “blacks-out” the fields (assuming the background is white), as 


evident in Example 2 below: 


EXAMPLE 2 
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In Example 2 above, the opposing party may wish to contest the redactions as not 


complying with the limited exceptions under Criminal Rules 15 and 39, but likely 


would not have known about these potentially contestable redactions using the 


method of redaction used in Example 1.   


 Tracking Civil Rule 26.1(f)1 almost identically, the proposed rule change 


creating Criminal Rule 15.5(e) requires that redactions “shall be made expressly.” 


                                           
1 The text of the Arizona Civil Rule Reads:  


(f) Claims of Privilege or Protection of Trial 


Preparation Materials. 


(1) Information Withheld. When information is withheld 


from disclosure or discovery on a claim that it is privileged 


or subject to protection as trial-preparation materials, the 


claim shall be made expressly and shall be supported by a 


description of the nature of the documents, 


communications, or things not produced or disclosed that 


is sufficient to enable other parties to contest the claim. 


(2) Information Produced. If a party contends that 


information subject to a claim of privilege or of protection 


as trial-preparation material has been inadvertently 


disclosed or produced in discovery, the party making the 


claim may notify any party that received the information 


of the claim and the basis for it. After being notified, a 


party must promptly return, sequester, or destroy the 


specified information and any copies it has made and may 


not use or disclose the information until the claim is 


resolved. A receiving party may promptly present the 


information to the court under seal for a determination of 


the claim. If the receiving party disclosed the information 


before being notified, it must take reasonable steps to 


retrieve it. The producing party must preserve the 


information until the claim is resolved. 


Ariz. R. Civ. P. 26.1(f). 
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By its plain language, “expressly” means that the redaction must be clearly 


identifiable as in Example 2 above.  This language provides some latitude in how 


redactions are performed, so that in the case where the subject media on which the 


redaction is to be performed does not lend itself to “blacking-out” (e.g., a black 


background on a document, or digital audio file), an appropriate redaction method 


can be employed, as long as it clearly identifies what has been redacted.  In civil 


practice, attorneys routinely create and provide a log of the redactions to the other 


parties, identifying the redactions by number, description, and the legal basis 


supporting the claim.  Proposed Criminal Rule 15.5(e) institutes a mechanism so the 


receiving party can clearly identify 1) what items have been redacted by the 


disclosing party and 2) the legal basis for doing so.  These procedures thus enable 


the receiving party to potentially contest excisions, consistent with Civil Rule 26.1(f) 


and other areas of the law.2 


                                           
2Similarly, Arizona Supreme Court Rule 123(c),2 which applies to judicial 


records, requires redactions from judicial records to be clearly marked, identified, 


and the legal basis for the redaction provided: 


Upon request, the custodian shall reproduce any record 


containing public information that would otherwise be 


closed, by redacting all confidential information from the 


record unless release of the entire record is prohibited by 


law. Records that are reproduced after redaction shall 


contain a disclosure that they were redacted, unless such 


disclosure would defeat the purpose of the redaction. 


Identification of redacted records shall include a 


description of the nature and length of the matters 


contained therein, unless the description, if given, 
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B. The Proposed Changes Will Promote Proper Redactions, Reduce the 


Need for Court Intervention to Resolve Redaction Disputes, and Ensure 


a Defendant’s Right to a Fundamentally Fair Trial.  
 


Victim cases present challenges in disclosure and redaction.  One problem 


occurs when the redacting party redacts items that are beyond the scope of the eight 


protected data items.  See A.R.S. § 13-4434 and Criminal Rule 39(b)(10).  Another 


problem occurs when, in multiple victim cases, the redactions are so extensive so as 


to render the disclosure essentially incomprehensible.  A third problem occurs when 


non-victim information is mistaken for one of the multiple victims and is 


accidentally redacted.  These problems typically require judicial intervention to 


resolve, and may require an in camera review of extensive discovery.   


 The proposed changes would reduce judicial intervention to resolve the 


problems articulated above by requiring the legal basis for the redaction to be 


identified. For example, a redaction of a victim’s birthdate that provided no 


information before would now identify the redaction as “victim’s date of birth.”   


 In multiple victim cases (or where it is not clear which victim’s information 


has been redacted), the proposed rule changes ensure that a redaction would include 


the victim’s name (e.g., “Jane Public’s address”) so that it is clear which victim’s 


                                           


constitutes a disclosure of confidential information. Upon 


request, the custodian shall identify the legal authority for 


the redaction.   


Ariz. Sup. Ct. R. 123(c)(2)(C) (emphasis added). 
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information has been redacted.  Imagine, for example, a police report involving a 


police foot pursuit traversing multiple residences in a neighborhood whereby each 


residence is redacted from the police report.  The proposed identification of the 


victim’s name would allow defense counsel, in this example, to understand that 


police began at the address of Victim A then proceeded to the address of Victim B, 


and so on.  Thus, the proposed rule changes here ensure meaningful disclosure to a 


defendant (thereby promoting effective assistance of counsel), while simultaneously 


ensuring that protected victim information (the actual address in this example) 


remains protected.  


 The proposed rule changes would also promote proper redaction by requiring 


attorneys to identify the basis for the redaction up front. Because the redaction log 


would contain the victim name and basis for redaction, an inadvertent redaction of a 


non-victim 1) might be prevented at the outset, as the entry into the redaction log 


would reveal that the information belongs to a person not previously identified as a 


victim or 2) provide sufficient information to the receiving parting to contest the 


basis for the redaction. Thus, the proposed rule changes provide a mechanism to 


reduce errant redaction and provide meaningful discovery to the receiving party, thus 


reducing the need for judicial intervention to resolve redaction disputes. 
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III. Conclusion 


 As explained above, the proposed rule changes would simultaneously effect 


the goals of victims’ rights, a defendant’s due process rights and advance judicial 


economy.  The proposed rule changes merely bring criminal procedure, as it relates 


to redactions of discovery, in line with other areas of the law. 


RESPECTFULLY SUBMITTED this 08 day of January, 2015. 


 


 


     By:  /s/ James J. Haas             


            JAMES J. HAAS 


               Attorney At Law 


 


            /s/ Philip O. Beatty             


            PHILIP O. BEATTY 


               Attorney At Law 


           
            /s/ Valerie Walker             


            VALERIE WALKER 


               Attorney At Law 


          LAW OFFICE OF THE PUBLIC DEFENDER 
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APPENDIX A 


Proposed Rules Changes 


(Proposed deletions are shown with strikethrough, new language is shown with 


underscoring) 


 


Arizona Rules of Criminal Procedure   


 


Rule 15.5. Excision and protective orders 


 


a. [no changes] 


 


b. [no changes] 


 


c. [no changes] 


 


d. [no changes] 


 


e.Claims of Privilege or Protection 
(1) Information Withheld. When information is withheld from disclosure or 


discovery on a claim that it is privileged or subject to protection, the claim shall be 


made expressly and shall be supported by a description of the nature of the 


documents, communications, or things not produced or disclosed that is sufficient to 


enable other parties to contest the claim. 


(2) Information Produced. If a party contends that information subject to a claim of 


privilege or of protection as trial-preparation material has been inadvertently 


disclosed or produced in discovery, the party making the claim may notify any party 


that received the information of the claim and the basis for it. After being notified, a 


party must promptly return, sequester, or destroy the specified information and any 


copies it has made and may not use or disclose the information until the claim is 


resolved. A receiving party may promptly present the information to the court under 


seal for a determination of the claim. If the receiving party disclosed the information 


before being notified, it must take reasonable steps to retrieve it. The producing party 


must preserve the information until the claim is resolved. 
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Rule 39. Victims’ Rights 


 


a. [no changes] 


 


b. Victims’ Rights.  


 


 1. through 9. [no changes]  


 


 10. The right to require the prosecutor to withhold, during discovery and other 


proceedings, the victim's date of birth, social security number, official state- or 


government-issued driver license or identification number, home address, telephone 


number, e-mail address, the address and telephone number of the victim's place of 


employment, and the name of the victim's employer; provided, however, that for 


good cause shown by the defendant, the court may order that such information be 


disclosed to defense counsel and may impose such further restrictions as are 


appropriate, including a provision that the information shall not be disclosed by 


counsel to any person other than counsel's staff and designated investigator and shall 


not be conveyed to the defendant.  When information is withheld from disclosure or 


discovery pursuant to this rule, the prosecutor shall follow the process set forth in 


Rule 15.5(e).  Additionally, the prosecutor shall identify the victim’s name (in the 


case of multiple victims or when it is unclear which victim’s information is being 


withheld), and the legal basis for withholding the information. 


  


  11. through 16. [no changes] 


 


c. through g. [no changes] 
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IN THE SUPREME COURT 


STATE OF ARIZONA 


 


 


In the Matter of: 


 


PETITION TO REPEAL 


RULE 6(E)(4)(e)(2), 


ARIZONA RULES OF PROTECTIVE 


ORDER PROCEDURE 


 


   


 Supreme Court No. R-__ -_______ 


 


 


Petition to Repeal 


 Rule 6(E)(4)(e)(2), 


 Arizona Rules of 


 Protective Order Procedure 


 (Emergency Action Requested) 


 


 


 Pursuant to Rule 28 of the Supreme Court, petitioner petitions this Court to 


summarily repeal Rule 6(E)(4)(e)(2) of the Arizona Rules of Protective Order 


Procedure on Fourth Amendment grounds in light of this Court's recent unanimous 


ruling in State v. Serna, 235 Ariz. 270, 331 P.3d 405 (2014). 


 This rule of procedure for civil injunctions tells judicial officers that they can 


seize property from defendants—specifically weapons or firearms—absent any 


suspicion of criminal activity. As such, this Rule patently violates the Fourth 


Amendment, as recently clarified by this Court in Serna. 


 Accordingly, pursuant to Rule 28(G) of the Arizona Supreme Court and 







2 


 


pursuant to the Ninth Circuit's Rule for Emergency Motions, petitioner requests 


emergency action to immediately repeal Rule 6(E)(4)(e)(2) since this Rule does 


violence, and will continue to do violence, to the Fourth Amendment.
1


                                                           
1  


The Ninth Circuit grants Emergency Motions when a movant certifies that 


relief is needed to avoid irreparable harm. (FRAP 27.3) Further, the Ninth Circuit says 


"an alleged constitutional infringement will often alone constitute irreparable harm." 


Assoc. Gen. Contractors v. Coal. For Econ. Equity, 950 F.2d 1401, 1412 (9th Cir. 1991). This instant matter is not merely an alleged constitutional infringement. Petitioner certifies that there is an actual constitutional infringement causing actual harm.  


 Moreover, the irreparable harm that can be caused by this Rule is not limited to the 


philosophical "harm" cited in free speech cases. This Rule deprives unfortunate 


defendants access to arms if needed to defend themselves (or their children) from 


criminals in, say, a home invasion. As such, the potential "irreparable harm" from not 


being able to defend oneself can result in the ultimate irreparable harm: Death. Since 


death is irreversible, immediate action to repeal this Rule is necessary (as with capital 


cases) before a defendant loses her life. 
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 Emergency action is also warranted so as to immediately comply with 


A.R.S. § 12-109, which prohibits the Court from promulgating rules of procedures 


which abridge substantive rights of a litigant, as this Rule does. Since Rule 


6(E)(4)(e)(2) does not point to any statute for authority, this Court's public forum is 


the proper venue to challenge this Rule's constitutionality. (Since there is no 


obvious law to challenge, a conventional legal challenge to the Rule is not 


actionable in a court of law.) 


 For the reasons above and below, petitioner requests that Rule 6(E)(4)(e)(2) 


be summarily repealed at the earliest Rules Committee meeting. 


I. Distinguishing Between Civil and Criminal 


 Before quoting the text of Rule 6(E)(4)(e)(2) and showing its constitutional 


violations, it's necessary to point out that the Rule is only about civil injunctions 


against harassment ("IAH's"), governed under A.R.S. Title 12. It should not be 


confused with criminal Domestic Violence procedure, which is entirely different 


and governed under Title 13. 


 The distinction, as it relates to this Court’s ruling in Serna about seizing 


weapons, is that when a defendant is charged with Domestic Violence, there is de 


facto probable cause to believe that a crime had been committed. So, in a criminal 


matter of DV, there is good cause to justify a Fourth Amendment seizure of 


weapons (as in any arrest for a crime), since a crime was alleged to have been 
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"afoot." 


 However, there can never be good cause to justify a Fourth Amendment 


seizure of weapons in a civil IAH. That’s because it does not follow—and it cannot 


follow—that there is reasonable suspicion that a crime was afoot by way of a civil 


IAH. That's simply because civil harassment is not a crime. So even if a defendant 


is accused of civil harassment (usually ex parte), or even found "guilty" of civil 


harassment, that does not provide reasonable suspicion that a crime is afoot. 


II. Analysis 


 Now, Rule 6(E)(4)(e)(2), in its current incarnation, says: 


The judicial officer shall ask the plaintiff about the defendant's use of or 


access to weapons or firearms. If necessary to protect the plaintiff or 


other specifically designated person, the judicial officer may prohibit the 


defendant from possessing, purchasing or receiving firearms and 


ammunition for the duration of the Injunction Against Harassment. 


 


 This Rule of Procedure for civil injunctions tells judicial officers that they 


can seize property from defendants—specifically weapons or firearms—absent any 


suspicion of criminal activity. According to the Rule, the only requirement needed 


for judicial officers to seize weapons in a civil IAH is that a defendant use, or have 


access to, firearms.
2
 


 This flies in the face of Serna at two points.   


                                                           
2  Typically defendants are ordered to surrender their property to the local 


sheriff. 
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 First, in Serna this Court said that "In a state such as Arizona that freely 


permits citizens to carry weapons . . . the mere presence of a gun cannot provide 


reasonable and articulable suspicion that the gun carrier is presently dangerous." 


(Serna, ¶ 22, 410.)  


 But Rule 6(E)(4)(e)(2) equates the mere ownership of a gun (the use or 


presence thereof) with being dangerous. That is contrary to this Court's ruling in 


Serna. Therefore, on its face, the Rule violates the Fourth Amendment. 


 Second, in Serna this Court also said that for there to be a constitutional 


seizure of weapons, there also must be a "reasonable suspicion that the person was 


engaged or [is] about to engage in criminal activity." (At ¶ 1, 405.) But reasonable 


suspicion that a person is about to engage in criminal activity cannot follow from a 


civil injunction for the simple reason that civil harassment is not criminal activity.  


 If there truly were reasonable suspicion of criminal activity in a civil IAH—


that a defendant were truly a credible threat to a plaintiff—then the proper remedy 


to protect a plaintiff is to call the police and report a crime, say of criminal 


Harassment (A.R.S. § 13-2921). If probable cause existed to believe the crime of 


criminal Harassment had occurred, the defendant would be arrested. Problem 


solved. 


 There are plenty of laws that criminalize people for abuse of weapons which 


can result in seizure if necessary. ("Misconduct involving Weapons" (A.R.S. § 13-
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3102), or "Aggravated Assault" (A.R.S. § 13-1204), or "Disorderly Conduct" for 


example.) Some even rise to the level of felonies, prohibiting gun ownership or 


possession after conviction. But a civil IAH is not one of those laws. A civil IAH 


cannot be used to get around the Fourth Amendment to seize a defendant's 


weapons when there’s not even probable cause to support an arrest for criminal 


Harassment or a gun crime.  


 To put this in perspective, since this Court ruled in Serna that peace officers 


cannot seize weapons–even for officer safety–when no criminal activity is afoot, 


neither can judicial officers seize weapons–even for another's safety–in civil 


injunctions where no criminal activity can be afoot. 


 Even if the Court's second requirement for seizure of weapons could be 


articulated in a civil IAH, Rule 6(E)(4)(e)(2) does not require “reasonable 


suspicion that a defendant was engaged or [is] about to engage in criminal activity” 


for a seizure. Therefore, the Rule patently violates the Fourth Amendment. 


 Even if someone is found "guilty" of civil harassment, and even if that could 


somehow be construed to give reasonable suspicion of criminal activity, that still 


does not give cause for a Fourth Amendment seizure in a civil IAH. Two reasons: 


 First, a finding in a civil IAH that a defendant is "dangerous" in a criminal 


sense (to justify a Fourth Amendment seizure) simply is inapposite civil law. 


 Second, the constitutional safeguards embodied in the Fourteenth 
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Amendment—the right to a fair trial and due process—are not in place in a civil 


IAH. Specifically, the standard to find civil harassment is not the same high 


standard that is required for a finding of criminal Harassment. ("Reasonable 


evidence" vs. "Beyond a reasonable doubt.") As such, any finding arising purely 


out of a civil IAH that a defendant has committed, or is about to commit, a 


criminal act cannot stand, because it violates the defendant's Fourteenth (and 


perhaps Fifth) Amendment right to due (criminal) process. 


 Furthermore, since the rules of evidence are compromised in civil 


injunctions, any finding of criminal activity arising out of evidence presented in an 


IAH are a further abridgement of a defendant’s Fourteenth Amendment right to a 


fair trial. (See Rule 5 of the Arizona Rules of Protective Order Procedure.)  


 Thus, any Fourth Amendment seizure arising from a compromised 


Fourteenth Amendment civil matter is untenable.  


 III. the supreme Law of the Land 


 History in this forum shows that this Court interprets the phrase "grant relief 


necessary" in A.R.S. § 12-1809(F)(3)—the sole statute governing civil IAH’s—to 


justify a seizure. But this interpretation is inconsistent with the Court's 


interpretation of sister law A.R.S. § 12-1810, the statute governing injunctions 


against workplace harassment. 


 A.R.S. § 12-1810 has the exact same phrase—"grant relief necessary"—as § 
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12-1809 (At F(2).) Nevertheless, Rule 6(F)(4)(d) of Protective Order Procedure, 


which applies to injunctions against workplace harassment, is not the same as Rule 


6(E)(4)(e)(2). Specifically, Rule 6(F)(4)(d) does not tell judicial officers that they 


can seize firearms in IAWH’s. Whereas as Rule 6(E)(4)(e)(2) does. (Neither of the 


controlling statutes mentions firearms.) Stare decisis (and common sense) requires 


the same interpretation of the same phrase that appears in both A.R.S. §§ 12-


1809(F)(3) and 12-1810(F)(2). Rule 6(F)(4)(d) interprets the statute correctly. Rule 


6(E)(4)(e)(2) does not. 


 Even if A.R.S. § 12-1809 could be construed to allow judicial officers to 


seize firearms without reasonable suspicion of criminal activity, and even if that’s 


what the Legislature intended, such a seizure would still be unenforceable, per 


Judge Norris in her dissent in Serna. There she argued against a similar 


misconstrue of a statute to abridge the Fourth Amendment, saying "this 


Constitution shall be the supreme Law of the Land, and the Judges in every State 


shall be bound thereby . . ." (See Footnote 14 in State v. Serna, 232 Ariz. 515, 307 


P.3d 82 (App. 2013).) So neither the Legislature—nor the Judiciary—can lawfully 


override the Fourth Amendment. 


 Last there is the violation of state law. A.R.S. § 12-109 says "The Rules [of 


Procedure] shall not abridge . . . substantive rights of a litigant." Since Rule 


6(E)(4)(e)(2) abridges the substantive constitutional Fourth Amendment (and 
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arguably, the Fourteenth Amendment) rights of defendants, it must be repealed. 


IV.  Venue 


 This Court's public forum (as opposed to a courtroom) is the proper venue 


for a constitutional challenge to this Rule because this matter, one of great public 


importance, is capable of evading review. 


 First off, it is not clear what law a litigant would challenge in court to repeal 


this Rule, since Rule 6(E)(4)(e)(2) does not cite any statute for authority to seize 


weapons or firearms. 


 The only statute governing civil Injunctions Against Harassment is A.R.S. § 


12-1809. But there is no language in that statute that refers to, or even hints at 


seizure, let alone a seizure of firearms. As such, there's no explicit, or even 


implicit, Fourth Amendment violation in the statute to challenge in a court of law. 


(Perhaps the Legislature knew it could not violate the Fourth Amendment rights of 


defendants, and so did not provide for the seizure of weapons in a civil IAH?) As 


such, there is nothing in the statute that a court could enjoin to remedy 


unconstitutional seizures proximately caused by Rule 6(E)(4)(e)(2). 


 Nor can a judge order the Legislature to add language to A.R.S. § 12-1809 to 


nullify this Rule. For example, a judge could not order the Legislature to add 


language from the sister law governing injunctions against workplace harassment 


which says "This section does not permit a court to issue a temporary restraining 
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order or injunction that prohibits activities that are constitutionally protected." (See 


(A.R.S. § 12-1810(L)(2).) 


 Nor can a judge order the Supreme Court to repeal this Rule. So even if this 


matter were actionable and a litigant could somehow bring a Special Action in the 


court of appeals to challenge this Rule, and even if the defendant drew Judge 


Norris (the dissent in Serna I), and even if Judge Norris believed that it's 


unconstitutional for (judicial) officers to seize weapons without suspicion of any 


criminal activity (as was ultimately affirmed in Serna II), she cannot repeal this 


Rule. Nor can she enjoin the Supreme Court from enforcing it. 


 Ultimately, then, a challenge to this Rule would have to be heard by those 


who sanctioned it, the Justices of the Arizona Supreme Court. But a legal challenge 


to this Rule before the Arizona Supreme Court is impossible because the Rules for 


IAH's provide for only one level of appeal. At best, the highest court before which 


a defendant could appear to challenge an unlawful seizure is the court of appeals. 


(But only if it was a Superior Court judge who initially seized a defendant's 


property in a civil IAH).
3
 


                                                           
3   Federal court does not appear to be a viable alternative either. Who would 


one sue? County Sheriffs, to enjoin them from following court orders? That won't fly. 


Even if a federal court didn't abstain from what appears to be a state matter, the Federal 


Rules of Civil Procedure also point to this Court's public forum as the proper venue to 


challenge Rule 6(E)(4)(e)(2).     


 For example, Rule 5.1(a) of the Federal Rules of Civil Procedure, which operates 


under the assumption that all laws originate in the Legislature, requires that notice be 


given to the Attorney General when there's a federal constitutional challenge to a state 
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 For all these reasons, bringing a lawsuit to challenge the constitutionality of 


this Rule is not viable. Frankly, this Rule appears to be a creature of the Judiciary’s 


own making. So, as the Judiciary giveth, the Judiciary can taketh away. The 


Court’s public forum is the proper venue for repealing this Rule. 


V. Conclusion 


 In State v. Serna this Court unanimously ruled that peace officers cannot 


seize weapons from citizens absent "reasonable suspicion that criminal activity is 


afoot." Specifically, this Court, upholding the Fourth Amendment, said that there 


were two requirements that must be met for officers to seize weapons of 


individuals. There must be "[1]a reasonable suspicion that the person to be 


searched has engaged or is about to engage in criminal activity and [2] a 


reasonable belief that the person is armed and dangerous." (With the proviso that 


"the mere presence of a gun cannot provide reasonable and articulable suspicion 


that the gun carrier is presently dangerous.") (Serna, 235 Ariz. 270 ¶ 28, 331 P.3d 


405, 411 (2014).)  


 But Rule 6(E)(4)(e)(2) fails to uphold these requirements and so fails to 


uphold the Fourth Amendment of the Constitution. Moreover, the Court’s 


                                                                                                                                                                                           


statute. Once the AG is put on notice, the AG can take corrective action to remedy a 


constitutional violation without the state enduring the burden of a lawsuit. 


 But even if the AG saw the Fourth Amendment violation in Rule 6(E)(4)(e)(2), the 


AG would be powerless to remedy the unconstitutional seizures. For the AG cannot tell 


judges what to do. But this Court can. 
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requirements for a constitutional Fourth Amendment seizure (that a crime is afoot) 


can never be met by way of a civil Injunction Against Harassment. (Because it’s a 


civil fact finding procedure, not a criminal one.) 


 For all these reasons, Rule 6(E)(4)(e)(2) is unconstitutional and must be 


repealed. And it must be repealed immediately before a defendant, disarmed as a 


consequence of this Rule, is irreparably raped or murdered.  


  


 RESPECTFULLY SUBMITTED this 9
th
 day of January 2015. 


       By /s/ Victoria Timm             
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Pursuant to Rule 28, Rules of the Supreme Court, the Committee on the Review of 


Supreme Court Rules Governing Professional Conduct and the Practice of Law 


respectfully petitions this Court to adopt amendments to Rules 31, 34, 38, 39, and 42, 


Rules of the Supreme Court, as proposed in the attached Appendix A, showing changes 


in legislative format.  


I.  Background and Purpose of Proposed Amendments 


The Arizona Supreme Court established the Committee on the Review of Supreme 


Court Rules Governing Professional Conduct and the Practice of Law (“Committee”) by 


Administrative Order 2014-66 entered June 17, 2014.  The Court created the Committee 


in recognition that the changing practice of law in the last decade poses new ethical 


questions that necessitate review of certain court Rules governing the practice of law.  The 


Court tasked the Committee with examining and updating the current Rules to ensure 
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that the public is protected and the Rules do not impose unnecessary barriers to the 


delivery of legal services.  The Committee was also asked to consider making changes 


proposed by the American Bar Association’s Commission on Ethics 20/20. 


The Committee met several times from July to December 2014; a list of the 


members is attached as Appendix B.  The Committee invited and received input from 


State Bar of Arizona sections and other stakeholders and established an email address for 


that purpose (changingpracticeoflaw@azbar.org).  The Committee considered a variety 


of different tools to address the implications of the modern practice of law, including 


educational and member services programs, advisory opinions, and Rule changes. 


The Committee recommends a combination of changes to Rule text and to Rule 


Comments.  When recommending a change in conduct, the Committee has 


recommended a change to the text of the applicable Rule or Rules.  Many 


recommendations, however, involve providing guidance about the application of 


existing Rules in a contemporary law practice.  In those instances, the Committee has 


recommended an explanatory Comment. 


II.  Proposed Amendments 


A. Rule 31.  Regulation of the Practice of Law  


Representatives of the State Bar of Arizona’s ADR Section attended two of the 


Committee’s working sessions and submitted a memorandum, approved by the Section’s 


Executive Committee, proposing changes in Rule 31 to clarify the status of mediators.  


The Committee considered the Section’s proposed changes to Rule 31 and modified them 


slightly.  These changes would clarify that mediation is not the practice of law, and that 
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mediators who are not active members of the State Bar and who prepare written 


mediation agreements resolving all or part of a dispute or other legal documents must be 


certified legal document preparers. 


B.  Rule 34.  Application for Admission 


Time-in-Practice Requirement  


The ABA 20/20 Commission recommended that the time-in-practice requirement 


in the ABA Model Rule for Admission by Motion be shortened from five of the past seven 


years to three of the past five years. 


Based on information received from the Supreme Court’s Character & Fitness 


Committee and statistical information regarding the experience level of lawyers who 


receive disciplinary sanctions, the Committee concluded that the 20/20 Commission’s 


proposed change in the time-in-practice requirement would not have any material impact 


on the competence of applicants or the protection of the public.  The Committee therefore 


recommends that Arizona adopt the proposed change in the time-in-practice 


requirement.  


Admission on Motion 


The Commission recommended that each jurisdiction conform its admission on 


motion rule to the Model Rule.  The Committee reviewed Arizona’s current restrictions 


on admission on motion in Rule 34(f) and compared them to the Model Rule.  The 


Committee also reviewed documents reflecting Arizona’s initial decision to adopt 


admission on motion and changes made to the Model Rule at that time.  In some cases, 


the Committee found that the differences between Rule 34(f) and the Model Rule were 
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not significant enough to warrant a change.  In other cases, the Committee concluded that 


the changes Arizona made to the Model Rule when it adopted admission on motion were 


warranted and should be retained.  The Committee recommends retaining the 


requirement that the applicant be licensed in a state that permits Arizona lawyers to be 


admitted on motion.  Retention of this provision would serve the public interest by 


ensuring that the applicant’s home state employs the same type of rigorous screening 


used by the Arizona Supreme Court in admitting qualified persons to the practice of law.   


The Committee recommends deleting provisions of Rule 34(f)(3) that define the 


“active practice of law” to require that an applicant spend at least 1,000 hours engaged in 


the active practice of law for each of the time-in-practice years and derive at least 50% of 


non-investment income from the practice of law.  The Committee concluded that those 


restrictions could prejudice lawyers, particularly young lawyers, whose law practice 


opportunities and income may have been adversely affected by economic developments. 


Practice Pending Admission on Motion 


The ABA 20/20 Commission recommended adoption of – and the ABA House of 


Delegates ultimately approved - a new Model Rule on Practice Pending Admission, 


which would allow a lawyer admitted in another jurisdiction who needs to relocate or 


commence practice in another jurisdiction to begin practicing law in that other 


jurisdiction while the lawyer’s admission on motion is pending.  The Commission 


asserted that these changes are warranted by “[c]ontinually evolving technology, client 


demands and a national (as well as global) legal services marketplace,” which “have 
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fueled an increase in cross-border practice as well as a related need for lawyers to relocate 


to new jurisdictions.”  


The Committee concluded that the adoption of a practice-pending-admission Rule 


for applicants seeking admission by motion would not likely have any material impact 


on the competence of applicants or the protection of the public.  The Committee had 


concerns about Model Rule provisions that would allow an applicant to begin practicing 


law in Arizona as many as 45 days before submitting an application for admission on 


motion.  After considering Colorado’s version of the Model Rule, which requires the 


submission of an application before practice may commence, the Committee proposes an 


amendment to Rule 34 that would allow for practice pending admission by admission-


on-motion applicants but would require that the application be received and deemed 


complete by the Committee on Character and Fitness before practice could commence. 


The proposed amendment also differs from the Model Rule in other respects.  


Specifically, it does not include Model Rule provisions allowing for practice pending 


admission by those seeking admission by transfer of uniform bar exam results or for 


foreign legal consultants.  The Committee distinguished admission-on-motion applicants 


because they must demonstrate practice experience while applicants in other categories 


do not. 


Pro Hac Vice Admission  


The ABA 20/20 Commission added a section to the Model Rule on Pro Hac Vice 


Admission that would permit lawyers admitted in a non-United States jurisdiction to 


appear pro hac vice.  The Committee considered this recommendation, how other 
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jurisdictions have responded to the report, and the provisions of Rule 38.  The Committee 


concluded that there is not a compelling need for Arizona to modify its Rules to permit 


foreign lawyers to appear pro hac vice and therefore does not recommend that Arizona 


adopt that portion of the Model Rule. 


The 20/20 Commission also amended the Model Rule to require pro hac vice 


applicants to pay an assessment to a jurisdiction’s client protection fund.  Because 


Arizona-applicants’ clients can collect from Arizona’s Client Protection Fund and 


Arizona-admitted attorneys must pay into the Fund, the Committee recommends 


adopting this portion of the Model Rule. 


Finally, the Committee recommends modifying the restriction in Rule 38(h) on pro 


hac vice admission by registered in-house counsel in two respects: (1) permitting 


registered in-house counsel to seek pro hac vice admission to represent their corporate 


client in Arizona court proceedings, which the current rule does not allow; and (2) 


removing the current requirement that registered in-house counsel obtain pro hac vice 


admission before providing pro bono services through an approved legal services 


organization under Rule 38(e).  The Committee saw no need to preclude registered in-


house counsel from seeking pro hac vice admission on behalf of their corporate employer; 


they already may engage in all other aspects of law practice.  The Committee also 


concluded that requiring pro hac vice admission for Rule 38(e) services was an 


unnecessary impediment to pro bono representation by in-house counsel. 


C.  Rule 38.  Special Exceptions to Standard Examinations and Admission 
Process 
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The Committee recommends that Rule 38 be revised to make it clearer and more 


understandable, to broaden the practice of in-house counsel, to move certification 


oversight from the State Bar to the Supreme Court, and to adjust language concerning the 


temporary admission of military spouses. 


First, the Committee recommends that the pro hac vice provisions be moved to 


Rule 39, leaving Rule 38 to address other exceptions to standard admissions procedures.  


The pro hac vice admission is conceptually different from the other provisions because it 


allows non-members to practice before the Arizona courts only in specific cases.  


Consequently, and because the pro hac vice provisions are used more regularly than the 


other exceptions, the Committee proposes that the provisions be set forth by themselves 


in Rule 39.  It suggests deleting the current Rule 39 – the so-called “Katrina Rule” – as 


unnecessary if the Court adopts the proposals for amending ER 5.5.  The Katrina Rule 


allows lawyers who are displaced due to a major disaster to relocate to this jurisdiction 


and practice the law of their home jurisdiction. The ER 5.5 proposals clarify that non-


members may establish a presence in this jurisdiction to practice the law of another 


jurisdiction in which they are licensed. This would cover lawyers from other jurisdictions 


displaced by major disasters.   


Second, as noted previously, the Committee suggests that in-house counsel be able 


to appear on behalf of their employers in court or elsewhere if counsel complies with the 


pro hac vice provisions.  To encourage lawyers to provide access to justice to those unable 


to pay for legal representation, registered in-house counsel should be able to appear in 
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court without complying with the pro hac vice provisions when representing pro bono 


clients through legal services organizations.   


Third, the Committee recommends that the Court rather than the Bar decide who 


is granted in-house registered status.  Currently, in-house counsel who are not members 


of the State Bar may, through registration, be allowed to do everything related to the 


practice of law other than appear in court.  As a result, the registration procedure is more 


akin to admissions and should be housed in the Court’s admissions office.  Similarly, the 


Committee recommends revising the provision allowing the State Bar Board of 


Governors to waive practice-related criteria.  Even if the Court is not inclined to relocate 


the in-house counsel registration function to the Court’s admissions office, this change 


should be adopted.  Only the Supreme Court should be able to waive practice-related 


criteria. 


Fourth, the Committee has proposed language to clarify that a military spouse 


must complete fifteen hours of Arizona education each year.  The Committee also 


recommends eliminating the requirement that the Bar maintain a separate list of 


temporarily admitted military spouses.  The requirement is unnecessary as the Bar 


maintains a list by virtue of issuing a bar number to the military spouse.  


Fifth, and finally, the Committee proposes adding practice pending admission to 


Rule 38, as it provides an exception to standard admissions procedures, and it suggests 


moving the in-house counsel process to subsection (a). 


D.  Rule 39.  Admission Pro Hac Vice 
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The proposed amendments to Rule 39 address pro hac vice admission, which was 


previously addressed in Rule 38.  As mentioned in conjunction with the prior discussion 


of Rule 38, the Committee recommends that Rule 39 require attorneys admitted pro hac 


vice to make payments to the Client Protection Fund.  This change conforms to the Model 


Rule and is better designed to protect the public as clients of pro hac vice attorneys can 


collect from the fund.  


The Committee also suggests clarifying language to Rule 39.  It proposes to change 


“non-resident” attorneys to the more accurate “non-member” attorneys.  It also added 


subsection (l), which consolidates concepts already in the Rules.  


E.  Rule 42. Arizona Rules of Professional Conduct 


The Supreme Court has already adopted many of the Model Rule changes 


proposed by the ABA 20/20 Commission.  The Committee proposes additional changes 


relating to technology, globalization of the practice of law, and possible impediments to 


the changing nature of the practice. 


1. ER 1.5.  Fees 


The existing Rules of Professional Conduct contemplate that lawyers may affiliate 


in “firms,” by which the Rules mean long-term arrangements where the same lawyers 


work together in an ongoing association.  (See, e.g., ER 1.10(c) (defining “firm”).)  Thus, 


various Rules attach consequences to the affiliation of a lawyer with a firm, such as 


imputation of conflicts or duties based on the role of the lawyer as a supervisor or 


subordinate within that firm structure.  (See ER 1.10, 5.1, 5.2.)  Lawyers who are not 
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affiliated with the same firm may cooperate in the representation of a client, but may 


divide fees only if they assume joint responsibility for the entire representation.  (ER 


1.5(e)(1).) 


Alternative forms of legal teams are becoming increasingly popular in the legal 


profession.  A client may engage a law firm to represent it in a particular matter, but ask 


or allow the firm to use other entities or individuals not employed by the firm to conduct 


research, review documents, or assemble electronic documents for production in 


discovery.  A lawyer may wish to affiliate with other lawyers for a particular matter, 


because those lawyers have skills or experience needed for that matter, without entering 


into a long-term partnership with the other lawyer across multiple matters.   


These alternative forms of lawyer teams can be beneficial for clients, providing 


greater flexibility and efficiency and giving the client access to teams of lawyers and other 


professionals assembled to meet the needs of their particular matter.  But they also carry 


risks.  Without a single entity agreeing to assume responsibility for the entire 


representation, it is possible that work will not get done, quality will not get checked, or 


nonlawyers involved in the matter will not understand or comply with ethical 


requirements, such as confidentiality. 


The Supreme Court has already adopted ABA Ethics 20/20 recommendations to 


revise the Comments to ER 5.3 to accommodate new forms of lawyer teams.  The 


revisions make clear that the lawyer’s obligation to supervise nonlawyers assisting with 


a matter extend to both nonlawyers employed by the lawyer’s firm and those employed 
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by other entities, such as external personnel engaged to assist with document assembly 


or review. 


The Committee recommends amending ER 1.5 to facilitate alternative forms of 


lawyer teams by removing an obstacle not necessary to protect clients and by reiterating 


the necessity of following core ethical principles regardless of the form the lawyer team 


takes.  The Model Rule allows lawyers not affiliated in the same firm to share fees based 


on the proportion of work completed or in another proportion as long as each agrees to 


assume joint responsibility for the entire representation.  Conversely, Arizona’s ER 


1.5(e)(1) currently provides that lawyers not affiliated with the same firm may not share 


fees unless each lawyer agrees to assume joint responsibility for the entire representation.  


This makes assembling teams of lawyers not affiliated with the same firm more difficult, 


as a lawyer brought in to provide expertise on a narrow issue forming only part of a larger 


project may reasonably be unwilling to agree to be jointly responsible for the entire 


representation.  Affiliation of lawyers with needed expertise is otherwise encouraged by 


the Rules, particularly the Rule regarding competence, which encourages lawyers to get 


assistance when they do not personally possess the necessary expertise to handle a 


particular matter.  (See ER 1.1 cmt. 2.) 


Consequently, the Committee recommends amending ER 1.5 to permit a division 


of fees between lawyers not in the same firm if (1) the division is proportionate to the 


services performed by each lawyer, unless each lawyer assumes joint responsibility of the 


representation, (2) the client agrees in writing to the divisions of fees and responsibilities, 


and (3) the total fee is reasonable.  The Committee had an extensive discussion about the 
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possibility that gaps in responsibility may occur under this Rule but elected not to change 


the proposed language in light of the requirement that the client agree to the division.  It 


thought that this would force both counsel and client to thoroughly discuss and decide 


the scope of each attorney’s representation.  The Committee highlights the issue for the 


Court, however, so that it may consider whether the potential gap should be foreclosed 


by, for example, having at least one attorney responsible for all aspects of the 


representation.     


2. ER 1.6.  Confidentiality of Information 


Under the Model Rule version of ER 1.6, most of which Arizona has adopted, the 


lawyer’s duty of confidentiality extends to all information “relating to the 


representation.”  The Rule has been construed to prohibit a lawyer from disclosing even 


publicly available information without obtaining the client’s express permission, or being 


impliedly authorized to do so. 


Lawyers have reasons to want to disclose information “relating to” a client 


representation when that disclosure would do no harm to the client and would instead 


advance the overall interests of clients.  For example, potential clients may wish to have 


information about the lawyer’s experience handling similar cases or to review samples of 


the lawyer’s work as part of deciding which lawyer to hire.  In other industries, public 


information about a company’s past work is widely and easily available, and clients may 


not understand why a lawyer wishing to follow Rule 1.6 would be reluctant to similarly 


disclose past work.  Alternatively, a lawyer may wish to disclose information about the 


outcome of similar cases in which the lawyer has been involved, as a part of helping the 
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client to understand the lawyer’s recommendations about how to proceed in the client’s 


case. 


In practice, ER 1.6 appears to be honored more in the breach.  Many lawyers react 


to its breadth by doubting that it could actually mean what it says and acting accordingly.  


The effect is to disadvantage those lawyers who scrupulously follow the Rule and render 


enforcement difficult. 


The Committee therefore recommends narrowing the scope of ER 1.6 to focus on 


maintaining the confidentiality of the information whose confidentiality is most essential 


to client interests.  The specific proposed language draws on the language of other states’ 


ethics Rules, particularly New York’s, which uses an approach based on the Model Code 


that preceded the Model Rules.  The Code approach protected information that was either 


(1) confidential or (2) even if not confidential, of such a kind that disclosure would harm 


the client’s interests. 


3. ER 1.10.  Imputation of Conflicts of Interest:  General Rule 


The Committee’s review of ER 1.10 focused on: (a) the changes proposed in the 


pending Petition to Amend ER 1.10 (Supreme Court No. R-13-0046) (hereafter, “Petition 


No. R-13-0046”), which the Supreme Court referred to this Committee for consideration; 


(b) changes to the text of ER 1.10 to clarify that information contained solely in documents 


or electronically stored information maintained by a firm will not be imputed to lawyers 


in the firm for purposes of ER 1.10(b), so long as the firm adopts screening procedures to 


restrict access to the information; and (c) related changes to the Comments to ER 1.10.  


The Committee also recommends a corrective change to ER 1.0, Comment [8] to add a 
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missing reference to ER 1.10, as proposed in Petition No. R-13-0046.  A summary of the 


proposed changes is set forth below. 


(a) ER 1.10(b) 


ER 1.10(b) addresses imputation of conflicts when a lawyer has terminated 


association with a firm, and the firm proposes to represent a person with interests that 


are “materially adverse to those of a client represented by the formerly associated lawyer 


and not currently represented by the firm.” 


The current Rule states that the firm can undertake that representation unless (1) 


the matter is the same or substantially related to the former representation, and (2) “any 


lawyer remaining in the firm has information protected by ERs 1.6 and 1.9(c).”  Lawyers 


in the firm arguably “have” information in firm records, including closed client files and 


electronic records that may be maintained for a variety of reasons under the firm’s record 


retention policies.  This creates an overbroad application that would preclude 


representation even when no lawyer currently in the firm was involved in the former 


client’s representation, simply because the firm itself maintains stored electronic or other 


records.   


The changes proposed by the Committee are intended to address this ambiguity 


in the current Rule.  The proposed amendment provides that such information will not 


be imputed to the remaining lawyers in the firm if the firm adopts screening procedures 


that are reasonably adequate to prevent access to the information by those lawyers. 
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 Comment [5], addressing ER 1.10(b), has been modified to provide guidance on 


the screening measures that should be considered, particularly with respect to 


electronically stored information (such as research databases) that may contain 


information on work performed for former clients of the firm. 


(b) ER 1.10(d) 


The proposed changes to ER 1.10(d) and the related Comments are based in part 


on changes proposed by the State Bar of Arizona in Petition No. R-13-0046.  The 


Committee recommends a number of modifications to the State Bar’s proposal, set forth 


below, which are directed at providing greater protections for clients and additional 


guidance on the required notice and screening procedures. 1    


The Committee recommends deletion of ER 1.10(d)(1).  This is the so-called 


“litigation exception,” which does not allow for screening when the laterally moving 


lawyer had a “substantial role” in a matter pending before a tribunal.  This portion of the 


Committee’s proposal is the same as that contained in Petition No. R-13-0046 and also 


conforms to the ABA Model Rule.  The Committee concluded that there is no reasoned 


1  Petition No. R-13-0046 also proposed adding additional notice requirements to ERs 1.11, 
1.12 and 1.18, addressing screening in the context of former government lawyers, former 
adjudicative officers, and prospective clients.  The Committee recommends maintaining 
the current notice provisions of ERs 1.11, 1.12 and 1.18, which are identical to the ABA 
Model Rule provisions.  The notice and screening requirements of ERs 1.11, 1.12, and 1.18 
reflect an underlying policy decision that the Rules should facilitate the transition of 
government lawyers and adjudicative officers who desire to leave public service for 
private practice.  Similarly, prospective clients are not accorded the same status under 
the ABA Model Rules as existing clients.  The notice provisions of ERs 1.11, 1.12 and 1.18 
have been in effect for some time and appear to have achieved the proper balance of client 
and lawyer interests.  
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basis for disallowing screening for lawyers handling litigation matters when screening is 


allowed in all other contexts.  Thus, under the current rule, the lead lawyer involved in a 


major transaction for a client may be allowed to move laterally to a firm that represents 


the opposing party in a transaction, so long as an adequate screen is put in place.  Yet, a 


litigator with a comparable role in a litigation matter would be precluded from going to 


the new firm as screening would not be permitted.  The proposed amendment eliminates 


this per se bar, while providing additional client protections in the form of more detailed 


notice requirements.  The use of screening measures is now well-established in modern 


law practice, reflecting a recognition that screening is effective and provides adequate 


protection for clients in most instances.  (As discussed below, the Committee’s proposed 


additions to Comment [9] caution that screening may not be adequate to protect the client 


in all circumstances.)  


The Committee’s proposed amendment to ER 1.10(d)(2) expands on the State Bar 


Petition’s proposal, which simply requires that the client get written notice “of the 


particular screening procedures adopted and when they were adopted.”  The proposed 


amendment tracks the corresponding language in ABA Model Rule 1.10, except that the 


Committee proposes deleting the requirement that the notice shall include “a statement 


that review may be available before a tribunal” (which appears in the ABA Model Rule).2  


2  The corresponding provision in ABA Model Rule 1.10(a)(2)(ii) provides that the notice 
“shall include a description of the screening procedures employed; a statement of the 
firm’s and of the screened lawyer’s compliance with these Rules; a statement that review 
may be available before a tribunal; and an agreement by the firm to respond promptly to 
any written inquiries or objections by the former client about the screening 
procedures….” 
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No other ethical rule requires a lawyer to advise a client regarding the client’s right to 


obtain legal review of the lawyer’s “compliance” with an ethical rule.  Moreover, the 


statement is potentially misleading, as review by a tribunal may not be available in all 


contexts; the issue generally would arise in the context of a motion to disqualify counsel 


in a pending litigation matter, which is not strictly a “review” of the lawyer’s compliance 


with ER 1.10(d) and may consider other factors as established in case law.  The Committee 


proposes instead to add the following sentence to Comment [9]:  “Lawyers should be 


aware that even where screening procedures have been adopted that comply with this 


Rule, tribunals may consider other factors in ruling upon motions to disqualify a lawyer 


from pending litigation.”   


The Committee also proposes adding a new subparagraph (d)(3), to reinforce that 


screening procedures must be “reasonably adequate under the circumstances to prevent 


material information from being disclosed to the firm and its client.”  This language is 


not contained in the State Bar’s proposal in Petition No. R-13-0046 or in the ABA Model 


Rules, and is intended to provide additional protection to clients.  As discussed below, a 


corresponding addition to Comment [9] makes clear that there may be some 


circumstances when screening will not be adequate to protect the client’s interest. 


(c) ER 1.10 Comments 


Along with these changes to the text of ER 1.10, the Committee recommends 


several modifications to the explanatory Comments to ER 1.10(d), to provide additional 


guidance to lawyers on the new screening and notice requirements. 
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The Committee recommends a new Comment [9], addressing the factors that 


should be considered in implementing adequate screening and to emphasize that 


screening will not always be appropriate.  The proposed Comment provides that in 


evaluating the adequacy of screening procedures, “relevant circumstances may include 


the size of the matter in relation to the overall business of the firm,” and “the number of 


lawyers in the firm that are actively involved in the matter that is the subject of the 


screening measures,” among other considerations.  The proposed addition cautions that 


“[t]here may be some circumstances where, taking all factors into account, screening 


procedures will not be reasonably adequate to guard against inadvertent disclosure of 


protected information.”  The language proposed is taken in part from Comment [7] to 


ABA Model Rule 1.10, but has been expanded.  It has no counterpart in Petition No. R-


13-0046. 


A new Comment [10] is proposed to provide guidance to lawyers on the 


requirement of ER 1.10(d)(2) that the screened lawyer shall be “apportioned no part of 


the fee” from the screened matter.  The proposed language is taken verbatim from 


Comment [8] of the corresponding ABA Model Rule, and provides:  “Paragraph (d)(1) 


does not prohibit the screened lawyer from receiving a salary or partnership share 


established by prior independent agreement, but the lawyer may not receive 


compensation directly related to the matter in which the lawyer is disqualified.”  It has 


no counterpart in Petition No. R-13-0046. 
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A new Comment [11] is proposed to provide guidance to lawyers on the content 


of the required notice.  The language proposed is taken in part from Comment [9] to ABA 


Model Rule 1.10.  It has no counterpart in Petition No. R-13-0046. 


A new Comment [12] is proposed to cross-reference ERs 5.1 and 5.3 and to 


reinforce the ethical responsibility of lawyers with managerial responsibility to 


adequately supervise subordinate lawyers and nonlawyer employees in implementing 


screening procedures.  This reminder is particularly appropriate in the case of screening 


measures for electronically stored information, which likely will be implemented by 


technical personnel with specialized training.  Proposed Comment [12] also provides 


guidance to lawyers and firms in the event of a breach of screening procedures.  The 


proposed language reads:  “The requirements of ERs 5.1 and 5.3 should be considered in 


implementing screening procedures under this Rule.  If the screened lawyer or the firm 


become aware that the screening procedures have been violated or are ineffective, 


reasonable steps should be taken to remedy the deficiencies and prevent prejudice to the 


impacted client.”  It has no counterpart in Petition No. R-13-0046. 


(d) ER 1.0, Comment [8] 


Petition No. R-13-0046 proposed a corrective change to Comment [8] to ER 1.0 that 


should be adopted.  The proposal adds a reference to ER 1.10 in Comment [8] addressing 


screening, as follows (addition in bold):  “This definition [of screening] applies to 


situations where screening of a personally disqualified lawyer is permitted to remove 


imputation of a conflict of interest under ERs 1.10, 1.11, 1.12 or 1.18.” 


4. ER 3.4.  Fairness to Opposing Party and Counsel 
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The 20/20 Commission made a number of changes to the ethics Rules to reference 


“electronic information” or “electronically stored information.”  That change did not get 


made in Comment [2] to ER 3.4, which still refers to “computerized information.”  The 


Committee recommends changing the language to conform to the other ABA 20/20 


changes, so that the Comment refers to “electronically stored information” instead of 


“computerized information.”  This technical amendment would eliminate confusion (and 


disputes) arising from using different terminology in different Rules to refer to the same 


thing. 


5. ER 5.5.  Unauthorized Practice of Law 


The Committee recommends changes to ER 5.5 to (1) more effectively address the 


virtual practice of law and (2) clarify what qualifies as the “temporary” practice of law 


permitted by the safe harbor provisions of ER 5.5(c).  The Committee has considered 


opinions issued by the State Bar’s Unauthorized Practice of Law Committee relating to 


the provision of legal services in, or from, Arizona by non-Arizona lawyers.  It also 


considered how other jurisdictions, notably Florida, as reflected in Gould v. Harkness, 470 


F. Supp. 2d 1357 (S.D. Fla. 2006), and Colorado have defined the practice of law.  The 


question in Gould was whether, under Florida’s expansive definition of the practice of 


law, a New York admitted lawyer could advertise and provide legal services in Florida 


that were limited to New York law matters.  The district court affirmed summary 


judgment in favor of the Florida Bar that Gould was engaged in the unauthorized practice 


of law.  Colorado takes a narrower approach, defining the practice of law to involve legal 


services that involve Colorado law.  
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The Committee concluded that in defining what constitutes the practice of law in 


Arizona, the appropriate focus is whether a lawyer is providing legal services to Arizona 


residents that involve the application of Arizona law.  Unlike the Florida Bar, the 


Committee does not believe that non-Arizona lawyers who either permanently reside 


here, or live in Arizona for part of the year, should be prohibited from exclusively 


practicing the law of another jurisdiction, federal law, or tribal law.  As long as the non-


Arizona lawyer is not practicing Arizona law, there does not appear to be valid public-


protection reasons requiring that the non-Arizona lawyer be licensed in Arizona.  


Requiring non-Arizona lawyers to disclose in their advertising and other 


communications that they are not members of the Arizona Bar and that their practice is 


limited to law other than Arizona law would adequately protect the public.  


The Committee also concluded that a focus on the nature of the legal services 


provided is more easily applied than a Rule based on whether a lawyer has a “systematic 


and continuous presence,” which is difficult to define in an increasingly virtual world.   


Lastly, the Committee concluded that the Model Rule Comments regarding the 


temporary practice of law, which were not adopted when Arizona adopted ER 5.5, should 


be revised and added to ER 5.5 to provide better guidance on the safe harbor provisions 


of ER 5.5(c).  


5. Proposals Regarding Government Law Practice 


The Rules of Professional Conduct currently contain Comments hinting at “special 


considerations” that “may” affect the application of the Rules to government lawyers.  


See Preamble cmt. [19]; ER 1.13 cmt. [9].  The Committee recommends amending 
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Comments to ER 1.13, ER 3.5, and ER 4.2 to augment existing Comments and to provide 


additional guidance to government lawyers on three frequently arising issues:  (1) 


identifying the client in the governmental context, (2) advising government entities acting 


in a quasi-judicial capacity and restricting ex parte contact, and (3) providing additional 


guidance on the scope of an authorized exception to ER 4.2.  None of these Comments is 


intended to change what behavior is permissible under the Rules.  Instead, they are 


intended to provide useful guidance to government lawyers on application of existing 


Rules to their practice. 


Respectfully submitted this 9th day of January, 2015. 


 


      _________________________________ 
      Hon. Ann A. Scott Timmer 


Chair, Committee on the Review of 
Supreme Court Rules Governing 
Professional Conduct and the Practice of 
Law 
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Appendix A 
 


Rules of the Supreme Court: 


 


Rule 31.  Regulation of the Practice of Law 


 (a)  Supreme Court Jurisdiction Over the Practice of Law 


 1.  Jurisdiction.  Any person or entity engaged in the practice of law or unauthorized 
practice of law in this state, as defined by these rules, is subject to this court's jurisdiction. 


 2.  Definitions. 


  A.  “Practice of law” means providing legal advice or services to or for another by: 


   (1) preparing any document in any medium intended to affect or secure legal rights 
for a specific person or entity; 


   (2) preparing or expressing legal opinions; 


   (3) representing another in a judicial, quasi-judicial, or administrative proceeding, 
or other formal dispute resolution process such as arbitration and mediation; 


   (4) preparing any document through any medium for filing in any court, 
administrative agency or tribunal for a specific person or entity; or 


   (5) negotiating legal rights or responsibilities for a specific person or entity. 


  B.  “Unauthorized practice of law” includes but is not limited to: 


   (1) engaging in the practice of law by persons or entities not authorized to practice 
pursuant to paragraphs (b) or (c) or specially admitted to practice pursuant to Rule 38(a); 
or 


   (2) using the designations “lawyer,” “attorney at law,” “counselor at law,” “law,” 
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“law office,” “J.D.,” “Esq.,” or other equivalent words by any person or entity who is not 
authorized to practice law in this state pursuant to paragraphs (b) or (c) or specially 
admitted to practice pursuant to Rule 38(a), the use of which is reasonably likely to induce 
others to believe that the person or entity is authorized to engage in the practice of law in 
this state. 


  C.  “Legal assistant/paralegal” means a person qualified by education and training 
who performs substantive legal work requiring a sufficient knowledge of and expertise 
in legal concepts and procedures, who is supervised by an active member of the State Bar 
of Arizona, and for whom an active member of the state bar is responsible, unless 
otherwise authorized by supreme court rule. 


  D.  “Mediator” means an impartial individual who is appointed by a court or 
government entity or engaged by disputants through written agreement, signed by all 
disputants, to mediate a dispute.   Serving as a mediator is not the practice of law.  


  E.  “Unprofessional conduct” means substantial or repeated violations of the Oath of 
Admission to the Bar or the Lawyer's Creed of Professionalism of the State Bar of Arizona. 


 (b)  Authority to Practice.  Except as hereinafter provided in section (d), no person shall 
practice law in this state or represent in any way that he or she may practice law in this 
state unless the person is an active member of the state bar. 


 (c)  Restrictions on Disbarred Attorneys' and Members' Right to Practice.  No member 
who is currently suspended or on disability inactive status and no former member who 
has been disbarred shall practice law in this state or represent in any way that he or she 
may practice law in this state. 


 (d)  Exemptions.  Notwithstanding the provisions of section (b), but subject to the 
limitations of section (c) unless otherwise stated: 


 1.  In any proceeding before the Department of Economic Security or Department of 
Child Safety, including a hearing officer, an Appeal Tribunal or the Appeals Board, an 
individual party (either claimant or opposing party) may be represented by a duly 
authorized agent who is not charging a fee for the representation; an employer, including 
a corporate employer, may represent itself through an officer or employee; or a duly 
authorized agent who is charging a fee may represent any party, providing that an 
attorney authorized to practice law in the State of Arizona shall be responsible for and 
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supervise such agent. 


 2.  An employee may designate a representative, not necessarily an attorney, before any 
board hearing or any quasi-judicial hearing dealing with personnel matters, providing 
that no fee may be charged for any services rendered in connection with such hearing by 
any such designated representative not an attorney admitted to practice. 


 3.  An officer of a corporation or a managing member of a limited liability company 
who is not an active member of the state bar may represent such entity before a justice 
court or police court provided that: the entity has specifically authorized such officer or 
managing member to represent it before such courts; such representation is not the 
officer's or managing member's primary duty to the entity, but secondary or incidental 
to other duties relating to the management or operation of the entity; and the entity was 
an original party to or a first assignee of a conditional sales contract, conveyance, 
transaction or occurrence that gave rise to the cause of action in such court, and the 
assignment was not made for a collection purpose. 


 4.  A person who is not an active member of the state bar may represent a party in small 
claims procedures in the Arizona Tax Court, as provided in Title 12, Chapter 1, Article 4 
of the Arizona Revised Statutes. 


 5.  In any proceeding in matters under Title 23, Chapter 2, Article 10 of the Arizona 
Revised Statutes, before any administrative law judge of the Industrial Commission of 
Arizona or review board of the Arizona Division of Occupational Safety and Health or 
any successor agency, a corporate employer may be represented by an officer or other 
duly authorized agent of the corporation who is not charging a fee for the representation. 


 6.  An ambulance service may be represented by a corporate officer or employee who 
has been specifically authorized by the ambulance service to represent it in an 
administrative hearing or rehearing before the Arizona Department of Health Services as 
provided in Title 36, Chapter 21.1, Article 2 of the Arizona Revised Statutes. 


 7.  A person who is not an active member of the state bar may represent a corporation 
in small claims procedures, so long as such person is a full-time officer or authorized full-
time employee of the corporation who is not charging a fee for the representation. 


 


 8.  In any administrative appeal proceeding of the Department of Health Services, for 
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behavioral health services, pursuant to A.R.S. § 36-3413 (effective July 1, 1995), a party 
may be represented by a duly authorized agent who is not charging a fee for the 
representation. 


 9.  An officer or employee of a corporation or unincorporated association who is not an 
active member of the state bar may represent the corporation or association before the 
superior court (including proceedings before the master appointed according to A.R.S. § 
45-255) in the general stream adjudication proceedings conducted under Arizona Revised 
Statutes Title 45, Chapter 1, Article 9, provided that: the corporation or association has 
specifically authorized such officer or employee to represent it in this adjudication; such 
representation is not the officer's or employee's primary duty to the corporation but 
secondary or incidental to other duties related to the management or operation of the 
corporation or association; and the officer or employee is not receiving separate or 
additional compensation (other than reimbursement for costs) for such representation.  
Notwithstanding the foregoing provision, the court may require the substitution of 
counsel whenever it determines that lay representation is interfering with the orderly 
progress of the litigation or imposing undue burdens on the other litigants. In addition, 
the court may assess an appropriate sanction against any party or attorney who has 
engaged in unreasonable, groundless, abusive or obstructionist conduct. 


 10.  An officer or full-time, permanent employee of a corporation who is not an active 
member of the state bar may represent the corporation before the Arizona Department of 
Environmental Quality in an administrative proceeding authorized under Arizona 
Revised Statutes.  Title 49, provided that: the corporation has specifically authorized such 
officer or employee to represent it in the particular administrative hearing; such 
representation is not the officer's or employee's primary duty to the corporation but 
secondary or incidental to other duties related to the management or operation of the 
corporation; the officer or employee is not receiving separate or additional compensation 
(other than reimbursement for costs) for such representation; and the corporation has 
been provided with a timely and appropriate written general warning relating to the 
potential effects of the proceeding on the corporation's and its owners' legal rights. 


 11.  Unless otherwise specifically provided for in this rule, in proceedings before the 
Office of Administrative Hearings, or in fee arbitration proceedings conducted under the 
auspices of the State Bar of Arizona Fee Arbitration Committee, a legal entity may be 
represented by a full-time officer, partner, member or manager of a limited liability 
company, or employee, provided that: the legal entity has specifically authorized such 
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person to represent it in the particular matter; such representation is not the person's 
primary duty to the legal entity, but secondary or incidental to other duties relating to 
the management or operation of the legal entity; and the person is not receiving separate 
or additional compensation (other than reimbursement for costs) for such representation. 


 12.  In any administrative appeal proceeding relating to the Arizona Health Care Cost 
Containment System, an individual may be represented by a duly authorized agent who 
is not charging a fee for the representation. 


 13.  In any administrative matter before the Arizona Department of Revenue, the Office 
of Administrative Hearings relating to the Arizona Department of Revenue, a state or 
county board of equalization, the Arizona Department of Transportation, the Arizona 
Department of Economic Security, the Department of Child Safety, the Arizona 
Corporation Commission, or any county, city, or town taxing or appeals official, a 
taxpayer may be represented by (1) a certified public accountant, (2) a federally 
authorized tax practitioner, as that term is defined in A.R.S. § 42-2069(D)(1), or (3) in 
matters in which the dispute, including tax, interest and penalties, is less than $5,000.00 
(five thousand dollars), any duly appointed representative.  A legal entity, including a 
governmental entity, may be represented by a full-time officer, partner, member or 
manager of a limited liability company, or employee, provided that: the legal entity has 
specifically authorized such person to represent it in the particular matter; such 
representation is not the person's primary duty to the legal entity, but secondary or 
incidental to other duties relating to the management or operation of the legal entity; and 
the person is not receiving separate or additional compensation (other than 
reimbursement for costs) for such representation. 


 14.  If the amount in any single dispute before the State Board of Tax Appeals is less 
than twenty-five thousand dollars, a taxpayer may be represented in that dispute before 
the board by a certified public accountant or by a federally authorized tax practitioner, as 
that term is defined in A.R.S. § 42-2069(D)(1). 


 15.  In any administrative proceeding pursuant to 20 U.S.C. § 1415(f) or (k) regarding 
any matter relating to the identification, evaluation, educational placement, or the 
provision of a free appropriate public education for a child with a disability or suspected 
disability, a party may be represented by an individual with special knowledge or 
training with respect to the problems of children with disabilities as determined by the 
administrative law judge, and who is not charging the party a fee for the representation.  
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The hearing officer shall have discretion to remove the individual, if continued 
representation impairs the administrative process or causes harm to the parties 
represented. 


 16.  Nothing in these rules shall limit a certified public accountant or other federally 
authorized tax practitioner, as that term is defined in A.R.S. § 42-2069(D)(1), from 
practicing before the Internal Revenue Service or other federal agencies where so 
authorized. 


 17.  Nothing in these rules shall prohibit the rendering of individual and corporate 
financial and tax advice to clients or the preparation of tax-related documents for filing 
with governmental agencies by a certified public accountant or other federally authorized 
tax practitioner as that term is defined in A.R.S. § 42-2069(D)(1). 


 18.  Nothing in this rule shall affect the ability of nonlawyer assistants to act under the 
supervision of a lawyer in compliance with ER 5.3 of the rules of professional conduct. 
This exemption is not subject to section (c). 


 19.  Nothing in these rules shall prohibit the supreme court, court of appeals, superior 
courts, or limited jurisdiction courts in this state from creating and distributing form 
documents for use in Arizona courts. 


 20.  Nothing in these rules shall prohibit the preparation of documents incidental to a 
regular course of business when the documents are for the use of the business and not 
made available to third parties. 


 21.  Nothing in these rules shall prohibit the preparation of tax returns. 


 22.  Nothing in these rules shall affect the rights granted in the Arizona or United States 
Constitutions. 


 23.  Nothing in these rules shall prohibit an officer or employee of a governmental entity 
from performing the duties of his or her office or carrying out the regular course of 
business of the governmental entity. 


 24.  Nothing in these rules shall prohibit a certified legal document preparer from 
performing services in compliance with Arizona Code of Judicial Administration, Part 7, 
Chapter 2, Section 7-208.  This exemption is not subject to paragraph (c) of this rule, as 
long as the disbarred attorney or member has been certified as provided in § 7-208 of the 
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Arizona Code of Judicial Administration. 


 25.  Nothing in these rules shall prohibit Aa mediator, as defined in these rules, who is 
an active member of the state bar may from facilitating a mediation between parties, 
prepareing a written mediation agreement resolving all or part of a dispute or other legal 
documents. , or filing such agreement with the appropriate court, provided that: 


 


(A) the mediator is employed, appointed or referred by a court or government entity and 
is serving as a mediator at the direction of the court or government entity; or 


 


(B) the mediator is participating without compensation in a non-profit mediation 
program, a community-based organization, or a professional association. 


In all other cases, Aa mediator who is not an active member of the state bar and who 
prepares a written mediation agreement resolving all or part of a dispute or other legal 
documents or provides legal documents for the parties without the supervision of an 
attorney must be certified as a legal document preparer in compliance with the Arizona 
Code of judicial Administration, Part 7, Chapter 2, Section 7-208. 


 26.  Nothing in these rules shall prohibit a property tax agent, as that term is defined in 
A.R.S. § 32-3651, who is registered with the Arizona State Board of Appraisal pursuant 
to A.R.S. § 32-3642, from practicing as authorized pursuant to A.R.S. § 42-16001. 


 27.  Nothing in these rules shall affect the ability of lawyers licensed in another 
jurisdiction to engage in conduct that is permitted under ER 5.5 of the rules of 
professional conduct. 


 28.  In matters before the Arizona Corporation Commission, a public service 
corporation, an interim operator appointed by the Commission, or a non-profit 
organization may be represented by a corporate officer, employee, or a member who is 
not an active member of the state bar if: 


  (A)  the public service corporation, interim operator, or non-profit organization has 
specifically authorized the officer, employee, or member to represent it in the particular 
matter, 
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  (B)  such representation is not the person's primary duty to the public service 
corporation, interim operator, or non-profit organization, but is secondary or incidental 
to such person's duties relating to the management or operation of the public service 
corporation, interim operator, or non-profit organization, and 


  (C)  the person is not receiving separate or additional compensation (other than 
reimbursement for costs) for such representation. 


Notwithstanding the foregoing provisions, the Commission or presiding officer may 
require counsel in lieu of lay representation whenever it determines that lay 
representation is interfering with the orderly progress of the proceeding, imposing undue 
burdens on the other parties, or causing harm to the parties represented. 


 29.  In any landlord/tenant dispute before the Arizona Department of Fire, Building 
and Life Safety, an individual may be represented by a duly authorized agent who is not 
charging a fee for the representation, other than reimbursement for actual costs. 


 30.  A person licensed as a fiduciary pursuant to A.R.S. § 14-5651 may perform services 
in compliance with Arizona code of judicial administration, Part 7, Chapter 2, Section 7-
202.  Notwithstanding the foregoing provision, the court may suspend the fiduciary's 
authority to act without an attorney whenever it determines that lay representation is 
interfering with the orderly progress of the proceedings or imposing undue burdens on 
other parties. 


 31.  Nothing in these rules shall prohibit an active member or full-time employee of an 
association defined in A.R.S. §§ 33-1202 or 33-1802, or the officers and employees of a 
management company providing management services to the association, from 
appearing in a small claims action, so long as: 


  (A)  the association's employee or management company is specifically authorized in 
writing by the association to appear on behalf of the association; 


  (B)  the association is a party to the small claims action. 


Rule 34. Application for Admission 


 (a)  Methods of admission to the practice of law in Arizona.  Persons desiring to be 
admitted to the practice of law in the State of Arizona may apply for admission by one of 
three methods:  (1) admission by Arizona uniform bar examination, (2) admission on 
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motion, or (3) admission by transfer of uniform bar examination score from another 
jurisdiction. 


 (b)  Applicant Requirements and Qualifications. 


 1.  No applicant will be recommended for admission to the practice of law in Arizona 
by the Committee on Character and Fitness unless the Committee is satisfied that: 


  A.  the applicant is over the age of twenty-one years; 


  B.  the applicant is of good moral character; 


  C.  the applicant is mentally, emotionally and physically able to engage in the practice 
of law, and possesses the required knowledge of the law to do so; 


  D.  the applicant is a graduate with a juris doctor from a law school provisionally or 
fully approved by the American Bar Association at the time of graduation or the applicant 
is a graduate with a juris doctor and has been actively engaged in the practice of law in 
some other state or states for at least five three of the last seven five years prior to filing 
an application for admission to practice in Arizona; and 


  E.  if ever admitted to practice in any jurisdiction, foreign or domestic, the applicant 
is presently in good standing, or the applicant resigned in good standing or is capable of 
achieving good standing status in that jurisdiction. 


  F.  the Arizona uniform bar examination applicant has successfully completed the 
course on Arizona law described in paragraph (j) of this rule. 


 2.  An applicant may be allowed to sit for the Arizona uniform bar examination prior to 
the award of a juris doctor degree if the applicant: 


  A.  is a currently enrolled student in good standing at a law school fully or 
provisionally approved by the American Bar Association; 


  B.  is expected to graduate with a juris doctor degree within one hundred twenty (120) 
days of the first day of early exam administration; 


  C.  has satisfied all requirements for graduation with a juris doctor except for not more 
than eight (8) semester hours or its equivalent in quarter hours at the time of early exam 
administration; 
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  D.  will not be enrolled in more than two (2) semester hours or its equivalent in quarter 
hours during the month of early bar examination testing and the immediately preceding 
month; 


  E.  has been determined by their school to be academically prepared for early testing; 


  F.  provides by the deadline to the Committee on Character and Fitness, on a form 
provided by the Committee, an affidavit attested to by the applicant and the law school 
that they meet the above criteria.  The law school's decision whether to certify that the 
student meets the criteria is final and shall not be subject to review by the Committee or 
the Court. 


No applicant shall be recommended to practice law until graduation or satisfaction of all 
requirements for graduation, and completion of all requirements for admission to the 
practice of law under these rules.  If an applicant under this subsection has not graduated 
with a juris doctor within one hundred twenty (120) days of the first day of early exam 
administration, all parts of the Arizona uniform bar examination, including the score, are 
void and the applicant's examination scores shall not be disclose for any purpose.  Scores 
may not be released until such time as satisfactory proof of award of juris doctor, as 
determined by the Court, is provided to the Committee.  An early examination which is 
voided shall count as an examination attempt under Rule 35(c)(1). 


At the completion of the juris doctor requirements and within sixty (60) days after 
graduation, the applicant must cause his or her law school, dean, or registrar to submit 
to the Committee on Character and Fitness proof of graduation, showing his or her juris 
doctor was conferred within one hundred twenty (120) days of the first day of early exam 
administration. Failure to complete the course of study within one hundred twenty (120) 
days of the examination and provide evidence of graduation within an additional sixty 
(60) days shall render the applicant's score void. 


 3.  The Committee on Character and Fitness shall endeavor to complete its inquiries, 
some or all of which may be delegated to the National Conference of Bar Examiners, to 
be in position to recommend for or against a successful Arizona uniform bar examinee's 
admission to the practice of law no later than the time the results of the Arizona uniform 
bar examination are available for examination applicants.  This time limitation is 
aspirational only, and may be extended for further inquiry and formulation of a 
recommendation when the circumstances of a case so require. 
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 (c)  Application and Character Report Materials.  Any person desiring to be admitted 
to the practice of law in the State of Arizona must submit to the Committee on Character 
and Fitness an application in the form supplied by the Committee.  The application for 
admission must be accompanied by required supporting documents and application fee. 


 1.  The Arizona uniform bar examination applicant shall also complete and submit a 
character report accompanied by a character investigation fee as established by the Court. 
For an Arizona uniform bar examination applicants only, the character report and related 
fee may be submitted separately from the application for admission. 


 2.  An applicants for admission on motion or admission by transfer of uniform bar 
examination score shall submit character investigation materials together with the 
application. 


 (d)  Documents Required in Support of Application.  The following must accompany 
every application: 


 1.   subject to the exception made in paragraph (b)(1)(D) of this rule, the applicant's law 
school diploma, or other evidence satisfactory to the Committee on Character and Fitness 
showing the applicant is a graduate with a juris doctor degree from a law school 
provisionally or fully approved by the American Bar Association at the time of 
graduation; 


 2.  if the applicant has been previously admitted to practice law in any jurisdiction, 
foreign or domestic, the certificate of the appropriate court agency(ies) or the mandatory 
bar association, whichever has custody of the roll of attorneys in such jurisdiction, 
indicating the date of admission and that the applicant is presently in good standing, or 
that the applicant resigned in good standing or is capable of achieving good standing 
status in that jurisdiction; 


 3.  for applicants taking the Arizona uniform bar examination, an examination fee as 
established by the Court; 


 4.  an application fee as established by the Court; 


 


 5.  a full face photograph of the applicant's head, neck and shoulders, without a hat, 
and not larger than two and one-half (2.5) inches by two and one half (2.5) inches nor 
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smaller than two (2) inches by two (2) inches taken within six months prior to filing with 
the Committee on Character and Fitness; and 


 6.  a complete set of the applicant's fingerprints. The Committee on Character and 
Fitness is authorized to receive criminal history information regarding any applicant for 
admission from any law enforcement agency in conjunction with the admissions process. 


 (e)  Arizona Uniform Bar Examination Application Filing Schedule; Fees 


 1.  On the basis of an application for admission by Arizona uniform bar examination 
properly and timely filed, with all required supporting documents and fees, the applicant 
will be certified to sit for the Arizona uniform bar examination. 


 2.  The application for admission and all of the documents required to be submitted by 
the Arizona uniform bar examination applicant must be timely submitted, with required 
fees, in accordance with the schedule and filing fees established by the Court. In the event 
an application, documents or fees are submitted after the initial filing deadline, late fees 
as established by the Court shall be assessed.  No application, documents or fees will be 
accepted after the close of filing deadline, as established by the Court. 


 Any applicant failing to pass a written Arizona uniform bar examination who wishes 
to take the next subsequent examination must submit an application for examination, 
required supporting documentation, and application and examination fees as established 
by the Court, no later than twenty days after the date of the letter notifying the applicant 
of the applicant's failure to pass the written examination.  If the application is submitted 
after twenty days, a late application fee shall be paid in accordance with the schedule and 
filing fees established by the Court.  No application for subsequent Arizona uniform bar 
examination will be accepted after the filing deadline as established by the Court. 


 3.  When an application to take the Arizona uniform bar examination is properly filed 
with required supporting documents, the applicant shall be promptly notified that the 
application is in order and that the applicant is certified to sit for the Arizona uniform bar 
examination, specifying the time and place of such examination. 


 (f) Admission on Motion. 


 1.  An applicant who meets the requirements of (A) through (H) of this paragraph (f)(1) 
may, upon motion, be admitted to the practice of law in this jurisdiction. 
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 The applicant shall: 


  A.  either (i) have been admitted by bar examination to practice law in another 
jurisdiction allowing for admission of Arizona lawyers on a basis equivalent to this rule, 
or (ii) have been admitted by bar examination to practice law in another jurisdiction that 
does not allow for admission of Arizona lawyers on a basis equivalent to this rule one or 
more states, territories, or the District of Columbia, and thereafter werethereafter have 
been were admitted to and engaged in the active practice of law in another jurisdiction 
allowing admission of Arizona lawyers on a basis equivalent to this rule for five three of 
the fiveseven years immediately preceding the date upon which the application is filed;: 


  B.  hold a juris doctor degree from a law school approved by the Council of the Section 
of Legal Education and Admissions to the Bar of the American Bar Association at the time 
of graduation; 


  C.  have been primarily engaged in the active practice of law in one or more states, 
territories, or the District of Columbia for five three of the seven five years immediately 
preceding the date upon which the application is filed; 


  D.  submit evidence of a passing score on the Multistate Professional Responsibility 
Examination as it is established in this jurisdiction; 


  E.  establish that the applicant is currently a member in good standing in all 
jurisdictions where admitted; 


  F.  establish that the applicant is not currently subject to lawyer discipline or the 
subject of a pending disciplinary matter in any other jurisdiction; 


  G.  establish that the applicant possesses the character and fitness to practice law in 
this jurisdiction; and 


  H.  submit evidence of successful completion of the course on Arizona law described 
in paragraph (j) of this rule. 


 


 2.  For the purposes of this rule, the “active practice of law” shall include the following 
activities, if performed in a jurisdiction in which the applicant is admitted, or if performed 
in a jurisdiction that permits such activity by a lawyer not admitted to practice; however, 
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in no event shall any activities that were performed in advance of bar admission in some 
state, territory or the District of Columbia be accepted toward the durational 
requirement: 


  A.  representation of one or more clients in the practice of law; 


  B.  service as a lawyer with a local, state, or federal agency, including military service; 


  C.  teaching law full-time at a law school approved by the Council of the Section of 
Legal Education and Admissions to the Bar of the American Bar Association; 


  D.  service as a judge in a federal, state, territorial, or local court of record; 


  E.  service as a judicial law clerk; 


  F.  service as corporate counsel; or 


  G.  service as corporate counsel in Arizona before January 1, 2009 or while registered 
pursuant to Rule 38(h). Active practice performed within Arizona pursuant to Rule 38(h) 
may be applied to meet active practice requirements found in Rule 34(f)(1)(A)(ii) 
provided all other requirements of Rule 34(f) are met. 


 3.  For purposes of this rule, the active practice of law shall not include work that, as 
undertaken, constituted the unauthorized practice of law in the jurisdiction in which it 
was performed or in the jurisdiction in which the clients receiving the unauthorized 
services were located.  The “active practice of law” is further defined to require that at all 
times in the durational period the applicant has held a law license in “active” status. : 


A. held a law license in “active” status; 


 


B. spent one thousand (1,000) hours or more per year engaged in the practice of law, for 
each of the required five years in the durational period; and 


 


C. derived at least fifty percent (50%) of non-investment income from the practice of law. 


 4.  An applicant who has failed a bar examination administered in this jurisdiction or 
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who has passed the uniform bar examination in another jurisdiction but failed to achieve 
the Arizona scaled score within five years of the date of filing an application under this 
rule shall not be eligible for admission on motion. 


 5.  The Court shall approve jurisdictions considered “reciprocal” to Arizona, and the 
Committee shall publish and make available a list of reciprocal jurisdictions. 


[No changes (g) – (n)] 
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Rule 38.  Special Exceptions to Standard Examinations and 
Admission Process 


 


 (a) Admission Pro Hac Vice. In-house Counsel 


  1. Eligibility. An attorney who is not a member of the State Bar of Arizona, but is 
currently a member in good standing of the bar of another state or eligible to practice 
before the highest court in any state, territory or insular possession of the United States 
(hereinafter called a nonresident attorney) and who is of good moral character and is 
familiar with the ethics, professionalism and practices of the legal profession in the State 
of Arizona, may appear as counsel pro hac vice in a particular case before any state or 
local court, board or administrative agency in the State of Arizona upon compliance with 
this rule. However, no person is eligible to appear as counsel pursuant to this rule if that 
person (a) is a resident of the State of Arizona, or (b) is regularly employed in the State of 
Arizona, or (c) is regularly engaged in substantial business, professional, or other 
activities in the State of Arizona. 


 2. Association of Local Counsel. No nonresident attorney may appear pro hac vice before 
any court, board or administrative agency of this state unless the nonresident attorney 
has associated in that cause an attorney who is a member in good standing of the State 
Bar of Arizona (hereinafter called local counsel). The name of local counsel shall appear 
on all notices, orders, pleadings, and other documents filed in the cause. Local counsel 
may be required to personally appear and participate in pretrial conferences, hearings, 
trials, or other proceedings conducted before the court, board, or administrative agency 
when the court, board, or administrative agency deems such appearance and 
participation appropriate. Local counsel associating with a nonresident attorney in a 
particular cause shall accept joint responsibility with the nonresident attorney to the 
client, to opposing parties and counsel, and to court, board, or administrative agency in 
that particular cause. 


 3. Procedure for Applying. Appearance pro hac vice in a cause is subject to the discretion 
and approval of the court, board, or administrative agency where such cause is pending. 
A nonresident attorney desiring to appear pro hac vice under this rule shall comply with 
the procedures set forth herein for each matter where pro hac vice status is requested. For 
good cause shown, a court, board, or administrative agency may permit a nonresident 
attorney to appear pro hac vice on a temporary basis prior to the completion by the 
nonresident attorney of the application procedures set forth herein. At the time such 
temporary admission is granted, the court, board, or administrative agency shall specify 
a time period for the nonresident attorney to complete the application procedures, and 
any temporary pro hac vice admission shall be revoked in the event of subsequent failure 
by the nonresident attorney to so complete the application procedures. 
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  A. Verified Application to State Bar of Arizona. In order to appear as counsel in any 
matter pending before a court, board, or administrative agency in the State of Arizona, a 
nonresident attorney shall file with the State Bar of Arizona an original and one copy of 
a verified application together with a certificate from the state bar or from the clerk of the 
highest admitting court of each state, territory or insular possession of the United States 
in which the nonresident attorney has been admitted to practice law certifying the 
nonresident attorney's date of admission to such jurisdiction and the current status of the 
nonresident attorney's membership or eligibility to practice therein and a non-refundable 
application fee equal to the current dues paid by active members of the State Bar of 
Arizona for the calendar year in which such application is filed; provided that not more 
than one application fee may be required per nonresident attorney for consolidated or 
related matters regardless of how many applications are made in the consolidated or 
related proceedings by the nonresident attorney; and further provided that the 
requirement of an application fee shall be waived i) for Judge Advocate General's Corps' 
military attorneys practicing before the Military Trial Court of the State of Arizona or the 
Arizona Court of Military Appeals and ii) to permit pro bono representation of an 
indigent client or clients. An attorney seeking a fee waiver to provide pro bono 
representation of an indigent client or clients shall include in the application a verification 
that all clients represented in the action are indigent and that no attorney fee shall be paid 
by the client. “Indigent” is defined as those individuals whose gross income is at or below 
125% of the federal poverty guidelines, as calculated in conformity with the eligibility 
requirements for Legal Services Corporation grantees, currently codified at 45. C.F.R. 
Section 1611. 


Fifteen percent of the non-refundable application fee paid pursuant to this section shall 
be deposited into a civil legal services fund to be distributed by the Arizona Foundation 
for Legal Services and Education entirely to approved legal services organizations, as that 
term is defined in subparagraph (f) of this rule. 


  B. Notice of Receipt by State Bar of Complete Application. Upon receipt of the verified 
application and fee from the nonresident attorney as described above, the State Bar of 
Arizona shall issue to local counsel a Notice of Receipt of Complete Application which 
states: (1) whether the nonresident attorney has previously made any application or 
motion pursuant to this rule within the preceding three years; (2) the date of any such 
application or motion; and (3) whether the application or motion was granted or denied 
by the court or administrative agency. The State Bar of Arizona Notice shall include as 
exhibits: (1) the original verified application and (2) the original certificate(s) of good 
standing. Copies of verified applications, certificates of good standing and orders 
granting, denying or revoking applications to appear pro hac vice shall be retained by 
the State Bar of Arizona for three (3) years. 


  C. Motion to Associate Counsel Pro Hac Vice. Local counsel shall file a motion to associate 
counsel pro hac vice with the court, board, or administrative agency where the cause is 
pending, together with proof of service on all parties in accordance with Arizona Rules 
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of Civil Procedure. The motion to associate counsel pro hac vice shall include as exhibits: 
(1) the original verified application; (2) the original certificates of good standing; and (3) 
the State Bar of Arizona Notice. The motion to associate counsel pro hac vice shall also be 
accompanied by a proposed order granting or denying the motion. A copy of each order 
granting or denying the motion as entered by the court, board, or administrative agency 
shall be mailed by local counsel to the State Bar of Arizona. 


  D. Entry of Order. The order granting or denying the motion to associate counsel pro 
hac vice shall be entered by the court, board, or administrative agency no later than 20 
days (exclusive of weekends and holidays) after the filing of such motion. A nonresident 
attorney shall make no appearance in a cause until the court, board, or administrative 
agency where the cause is pending enters the order granting the motion to associate 
counsel pro hac vice. The order granting pro hac vice status shall be valid for a period of 
one year from the date of entry, and shall be renewed for subsequent one year periods 
upon compliance with renewal procedures as specified herein. 


 4. Verified Application. The verified application required by this rule shall be on a form 
approved by the Board of Governors of the State Bar of Arizona and available at the clerk 
of the court, board, or administrative agency where such cause is pending and shall state: 


  A. the title of the case or cause, court, board, or agency and docket number in which 
the nonresident attorney will be seeking to appear pro hac vice, and whether this case or 
cause is a related or consolidated matter for which the nonresident attorney has 
previously applied to appear pro hac vice;  


  B. the nonresident attorney's residence and office address; 


  C. the court(s) to which the nonresident attorney has been admitted to practice and 
the date(s) of such admission; 


  D. that the nonresident attorney is a member in good standing of such court(s); 


  E. that the nonresident attorney is not currently disbarred or suspended in any court; 


  F. whether the nonresident attorney is currently subject to any pending disciplinary 
proceeding by any court, agency or organization authorized to discipline attorneys at 
law, and if so pending, the application shall specify the jurisdiction, the nature of the 
matter under investigation and the name and address of the disciplinary authority 
investigating the matter; 


  G. whether the nonresident attorney has ever been disciplined by any court, agency, 
or organization authorized to discipline attorneys at law; 


  H. the court, board, or administrative agency, title of cause and docket number in 
which the nonresident attorney has filed an application to appear as counsel under this 
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rule in this state in the preceding three years, the date of each application, and whether it 
was granted; 


  I. the name, address and telephone number of local counsel; 


  J. the name of each party in the cause and the name and address of counsel of record 
who is appearing for each party; 


  K. that the nonresident attorney certifies that he or she shall be subject to the 
jurisdiction of the courts and agencies of the State of Arizona and to the State Bar of 
Arizona with respect to the law of this state governing the conduct of attorneys to the 
same extent as an active member of the State Bar of Arizona, as provided in Rule 46(b), 
Rules of the Supreme Court; 


  L. that the nonresident will review and comply with appropriate rules of procedure 
as required in the underlying cause; and 


  M. that the nonresident attorney understands and shall comply with the standards of 
professional conduct required of members of the State Bar of Arizona. 


 5. Discretion. The granting or denial of a motion to associate counsel pro hac vice 
pursuant to this rule by the court, board, or administrative agency is discretionary. The 
court, board, or administrative agency may revoke the authority of a nonresident 
attorney to make continued appearances pursuant to this rule. Absent special 
circumstances, repeated appearances by any person pursuant to this rule may be the 
cause for denial of the motion to associate counsel pro hac vice. Such special 
circumstances may include, but are not limited to, the following: 


  A. a showing that the cause involves a complex area of law in which the nonresident 
attorney possesses a special expertise, or 


  B. a lack of local counsel with expertise in the area of law involved in the cause. 


 6. Transfer. The nonresident attorney shall be deemed admitted in the event venue in 
such action is transferred to another county or court or is appealed; provided, however, 
that the court having jurisdiction over such transferred or appealed cause may revoke the 
authority of the nonresident attorney to appear pro hac vice. 


 7. Continuing Duties to Advise of Changes in Status. A nonresident attorney admitted pro 
hac vice shall have the continuing obligation during the period of such admission to 
promptly advise the State Bar of Arizona of a disposition made of pending charges or the 
institution of any new disciplinary proceedings or investigations. The State Bar of 
Arizona shall then advise any court, board, or administrative agency where the 
nonresident attorney has been admitted pro hac vice of any such information. A 
nonresident attorney shall promptly advise the State Bar of Arizona if permission to 
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appear pro hac vice pursuant to this rule is revoked by any court, board, or administrative 
agency. 


 8. Renewal of Application. On or before each anniversary date of the filing of the verified 
application with the State Bar of Arizona, local counsel must certify to the State Bar of 
Arizona whether (a) the nonresident attorney continues to act as counsel in the cause; or 
(b) such cause has been adjudicated to a final conclusion or is otherwise concluded. Any 
nonresident attorney who continues to act as counsel in the cause shall remit to the State 
Bar of Arizona on or before each anniversary date a fee equal to the current dues paid by 
active members of the State Bar of Arizona for the calendar year in which such renewal 
is sought, unless the nonresident attorney is waived under paragraph (a)(3)(A) of this 
rule as a Judge Advocate General's Corps' military attorney or as an attorney providing 
pro bono representation of an indigent client. 


Fifteen percent of the non-refundable application fee paid pursuant to this section shall 
be deposited into a civil legal services fund administered by the Arizona Foundation for 
Legal Services and Education, to be distributed to and used exclusively for approved 
legal services organizations, as that term is defined in subparagraph (f) of this rule. 


 9. Failure to Renew. Any nonresident attorney who continues to appear pro hac vice in a 
cause and fails to pay the renewal fees set forth in paragraph (a)(8) of this rule shall be 
suspended from appearance in any cause upon the expiration of a period of thirty days 
from the anniversary date. The executive director of the State Bar of Arizona shall notify 
the nonresident attorney and local counsel of the suspension and shall file a certified copy 
of the notice with the court, board or administrative agency where the cause is filed. The 
nonresident attorney may be reinstated upon the payment of fees set forth in paragraph 
(a)(8) of this rule and a $50 late penalty. Upon payment of all accrued fees and late 
penalty, the executive director shall reinstate the nonresident attorney and shall certify 
such reinstatement to the court, board, or administrative agency where the cause is filed. 


 10. Annual Reporting. The State Bar of Arizona shall prepare an annual report which 
shall list: (a) all applications filed pursuant to this rule during the preceding twelve 
months; (b) the names of all applicants; and (c) whether the application was granted or 
denied. The report shall be available for inspection at the offices of the State Bar of 
Arizona, and shall be provided to the Supreme Court. 


 11. Disciplinary Jurisdiction of the State Bar of Arizona. As provided in Rule 46(b), Rules of 
the Supreme Court, a nonresident attorney admitted pro hac vice pursuant to these rules 
shall be subject to the jurisdiction of the courts and agencies of the State of Arizona and 
to the State Bar of Arizona with respect to the laws and rules of this state governing the 
conduct and discipline of attorneys to the same extent as an active member of the State 
Bar of Arizona. 
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 1.  As used in this rule, “in-house counsel” shall refer to an attorney who is employed 
within the State of Arizona as in-house counsel or a related position for a for-profit or a 
non-profit corporation, association, or other organizational entity, which can include its 
parents, subsidiaries and/or affiliates, the business of which is lawful and is other than 
the practice of law or the provision of legal services. 


 2.  A lawyer who is not a member of the State Bar of Arizona, but who holds a juris 
doctor degree from a law school approved by the Council of the Section of Legal 
Education and Admissions to the Bar of the American Bar Association and is currently a 
member in good standing of the bar of another state or the District of Columbia, or 
eligible to practice before the highest court in any state, territory or insular possession of 
the United States, and who is employed within the State of Arizona as in-house counsel, 
as hereinabove defined, may apply for an Arizona Certificate of Registration of In-House 
Counsel (“Registration Certificate”).  A lawyer employed as in-house counsel who is 
admitted to practice in a jurisdiction outside of the United States, in accordance with the 
standards and requirements generally applicable to the practice of law in that 
jurisdiction, may also apply for a Registration Certificate. 


 3.  An applicant for a Registration Certificate shall: 


  A.  file with the clerk of the Arizona Supreme Court State Bar of Arizona its form of a 
verified application for an Arizona Certificate of Registration of In-House Counsel; 


  B.  attach to the verified application furnish to the State Bar of Arizona a certificate 
from the state bar or from the clerk of the highest admitting court of each state, territory, 
or insular possession of the United States, or foreign jurisdiction, in which the applicant 
has been admitted to practice law certifying the current status of the applicant's 
membership or eligibility to practice therein; 


  C.  certify that the applicant has read and is familiar with the Arizona Rules of 
Professional Conduct; 


  D.  pay an application fee in an amount established by the Supreme Court equal to 
seventy-five percent (75%) of the current dues paid by active members of the State Bar of 
Arizona for the calendar year in which such application is filed; and 


  E.  submit evidence that the applicant has successfully completed the course on 
Arizona law described in Rule 34(j). 


 4.  An attorney who is employed by an eligible organization as in-house counsel on the 
effective date of this rule shall apply for a Registration Certificate within one hundred 
and eighty (180) days of that effective date.  From and after the effective date of this rule, 
any attorney who commences employment by an eligible organization as in-house 
counsel shall apply for a Registration Certificate within ninety (90) days of the date of 
commencement of employment. 
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 5.  On or before February 1 of each year, in-house counsel registered pursuant to the 
provisions of this rule, who continues to be employed as in-house counsel within the 
State of Arizona, shall renew the Registration Certificate, in the manner prescribed by the 
Board of Governors of the State Bar of Arizona for that purpose, and pay a renewal fee 
set by the Supreme Court. in an amount equal to seventy-five percent (75%) of the current 
dues paid by active members of the State Bar of Arizona for that calendar year.  


 6.  Upon a determination by the State Bar of Arizona that the applicant has complied 
with the requirements of subpart (3) of this rule, the clerk State Bar shall issue to the 
applicant a Registration Certificate. The State Bar shall promptly notify any applicant if 
it determines that an application fails to comply with the requirements of subpart (3) of 
this rule, and the applicant shall have thirty (30) days from the date of such notice in 
which to cure any deficiency. If the applicant fails to cure such deficiency within that 
thirty (30) day period, the application shall be deemed denied. 


 7.  Each lawyer issued a Registration Certificate shall report to the State Bar of Arizona, 
within thirty (30) days, any change in bar membership status in any jurisdiction of the 
United States or in any foreign jurisdiction where the applicant has been admitted to the 
practice of law, or the imposition of any disciplinary sanction by any federal or state court 
or agency before which the applicant has been admitted to practice, or in any state in 
which the lawyer has rendered legal services while temporarily authorized under any 
rule or by admission pro hac vice. 


 8.  If there is a change in circumstances, and an attorney holding a current Registration 
Certificate becomes ineligible for such Certificate, the attorney shall notify the State Bar 
of Arizona clerk of the supreme court of such change in writing within thirty (30) days. 
An attorney registered pursuant to this rule who has become employed by a different 
eligible entity, but continues to meet all the requirements of this rule, may apply for the 
issuance of an amended Registration Certificate to reflect that change. 


 9.  Except as provided in this rule, the holder of a valid and current Registration 
Certificate shall be entitled to the benefits and responsibilities of active members of the 
State Bar of Arizona, and shall be subject to the jurisdiction of the courts and agencies of 
the State of Arizona and to the State Bar of Arizona with respect to the laws and rules of 
this state governing the conduct and discipline of attorneys to the same extent as an active 
member of the State Bar.  A Registration Certificate shall not authorize the registrant to 
provide legal services to any person or entity other than the one for which the registrant 
serves as in-house counsel, or its parents, subsidiaries or affiliates, or when participating 
in the provision of legal services to individuals unable to pay for such services under the 
circumstances contemplated by, and in accordance with the requirements of, Rule 38(e) 
of these rules.or to engage in activities for which admission pro hac vice is required under 
Rule 38(a) of these rules. 
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 A lawyer that has been issued a Registration Certificate under this rule shall satisfy the 
continuing legal education requirements, if any, of at least one of the other state(s) or 
jurisdiction(s) in which that lawyer is admitted to practice. If not subject to mandatory 
continuing legal education requirement in the other state(s) or jurisdiction(s), the 
registrant shall comply with Arizona's continuing legal education requirements. On or 
before September 15 of each calendar year, every registered in-house counsel shall file an 
affidavit demonstrating full compliance with this rule. 


10. Notwithstanding the provisions of subpart (9) of this rule, the holder of a Registration 
Certificate may participate in the provision of legal services to individuals unable to pay 
for such services under the circumstances contemplated by, and in accordance with the 
requirements of, Rule 38(e) of these rules.  


 10.  In providing legal services to the lawyer’s employer, a lawyer who that has been 
issued a Registration Certificate under this rule may also secure admission pro hac vice in 
Arizona to provide the services authorized in the preceding paragraph by complying 
with the requirements of Rule 398(a) of these rules.  A lawyer who has been issued a 
Registration Certificate under this rule may provide services under Rule 38(e) without 
securing admission pro hac vice.    


 11.  A lawyer who has been issued a Registration Certificate under this rule shall satisfy 
the continuing legal education requirements, if any, of at least one of the other state(s) or 
jurisdiction(s) in which that lawyer is admitted to practice.  If not subject to mandatory 
continuing legal education requirement in the other state(s) or jurisdiction(s), the lawyer 
shall comply with Arizona's continuing legal education requirements.  On or before 
September 15 of each calendar year, every registered in-house counsel shall file an 
affidavit demonstrating full compliance with this rule. 


 1112.  A lawyer's authority to practice as in-house counsel under a Registration 
Certificate issued pursuant to this rule shall be suspended when the lawyer is suspended 
or disbarred for disciplinary reasons in any jurisdiction of the United States, or by any 
federal court or agency, or by any foreign nation before which that lawyer has been 
admitted to practice. 


 1213.  A lawyer serving as in-house counsel in Arizona who fails to register pursuant 
to the provisions of this rule shall be ineligible for admission pro hac vice in Arizona, and 
may be referred by the State Bar of Arizona to the Bar admission and/or disciplinary 
regulatory authority in any jurisdiction in which that lawyer has been admitted to 
practice of law. 


 14.  An applicant may petition the Arizona Supreme Court for a waiver of any of the 
requirements for registration under this rule. 
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13. An applicant may petition the Board of Governors for a waiver of any of the 
requirements for registration under this rule. 


Note: No changes proposed to (b), (c), (d) or (e); text is provided for context 


 (b) Foreign Legal Consultant. 


 1.  Definition.  A “foreign legal consultant” is a person who is admitted to practice and 
is in good standing as an attorney or counselor at law or the equivalent in a foreign 
country or political subdivision of a foreign country, and has been issued a certificate of 
registration as a foreign legal consultant. 


 2.  Requirement for Certificate of Registration.  To be issued a certificate of registration as a 
foreign legal consultant, an applicant must: 


  A.  for a period of not less than five of the seven years immediately preceding the date 
of the application, have been admitted to practice and have been in good standing as an 
attorney or counselor at law or the equivalent in a foreign country or political subdivision 
of a foreign country; and have engaged either: (i) in the practice of law in such country 
or political subdivision; or (ii) in a profession or occupation that requires admission to 
practice and good standing as an attorney or counselor at law or the equivalent in such 
country or political subdivision; 


  B.  possess the good moral character necessary for a member of the state bar; 


  C.  intend to practice as a registered foreign legal consultant in this state and to 
maintain an office in the state for such practice; 


 D.  possess the necessary documentation evidencing compliance with the immigration 
laws of the United States; 


 E.  have attained the age of twenty-one; 


 F.  file with the Committee on Character and Fitness an application in the form supplied 
by the Committee.  The application must be accompanied by required supporting 
documents and application fee. The applicant shall also complete and submit a character 
report accompanied by a character investigation fee as established by the Court. The 
character report and related fee may be submitted separately from the application to 
practice as a registered foreign legal consultant. 


 3.  Documents Required in Support of Application.  The following must accompany every 
application: 


  A.  an application fee as established by the Ssupreme Ccourt; 
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  B.  a complete set of the applicant's fingerprints (the Committee on Character and 
Fitness is authorized to receive criminal history information regarding any applicant for 
admission from any law enforcement agency in conjunction with the admissions 
process); 


  C.  a certificate, with a duly authenticated English translation, if not in English, from 
the authority having jurisdiction over admission in the foreign country or political 
subdivision of the foreign country in which the applicant was admitted to practice, which 
shall be signed by a responsible official or one of the members of the executive body of 
such authority and which shall be accompanied by the official seal, if any, of such 
authority and which shall certify (a) the authority's jurisdiction in such matters, and (b) 
the applicant's admission to practice in such foreign country or political subdivision of 
such country, the date of such admission, and the applicant's good standing as an 
attorney or counselor at law or the equivalent thereof; 


  D.  a certificate, with a duly authenticated English translation, if not in English, from 
the authority having jurisdiction over professional discipline in the foreign country or 
political subdivision of the foreign country in which the applicant was admitted to 
practice, which shall be signed by a responsible official or one of the members of the 
executive board of such authority, and which shall be accompanied by the official seal, if 
any, of such authority and which shall certify (a) the authority's jurisdiction in such 
matters, and (b) whether any charge or complaint has ever been filed against the 
applicant with such authority, and if so, the substance of each such charge or complaint 
and the adjudication or resolution thereof; 


  E.  a letter of recommendation, with a duly authenticated English translation, if not in 
English, from one of the members of the executive body of the authority mentioned in 
paragraph (b)(3)(C) of this rule or from one of the judges of the highest law court or of a 
court of original jurisdiction in the foreign country or political subdivision of the foreign 
country;  


The Committee on Character and Fitness and its agents may require such information or 
further documents from a foreign legal consultant applicant as it is authorized to require 
of any applicant for admission to the state bar and may make such investigations, conduct 
such hearings, and otherwise process said application as if made pursuant to the 
provisions of the rules governing application for admission by examination. 


 4.  Time for Processing Application.  The Committee on Character and Fitness may receive 
and act upon any such application at any time or in its discretion may require that such 
applications be received and processed by the Committee at the same time and in the 
same manner as applications for admission upon examination. 


 5.  Hardship Waiver.  Upon a showing that strict compliance with the provisions of 
paragraphs (b)(3)(C) or (D) of this rule would cause the applicant unnecessary hardship, 
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or upon a showing of exceptional professional qualifications to practice as a foreign legal 
consultant, the Committee may in its discretion waive or vary the application of either or 
both of those provisions and permit the applicant to furnish other evidence in lieu thereof. 


 6.  Reciprocity.  In considering whether to issue a certificate of registration as a foreign 
legal consultant, the Committee may consider whether a member of the state bar would 
have a reasonable and practical opportunity to establish an office for the giving of legal 
advice to clients in the applicant's country of admission if (a) there is pending with the 
Committee a request from a member of the state bar to take this factor into account, (b) 
the member is actively seeking or has actively sought to establish such an office in that 
country, and (c) there is a serious question as to adequacy of the opportunity for a 
member of the state bar to establish such an office. 


 7.  Scope of practice. 


  A.  A person licensed to practice as a foreign legal consultant under this rule may 
render legal services in this state subject, however, to the limitations that he or she shall 
not: 


   i.  appear for a person other than himself or herself as attorney in any court, or before 
any magistrate or other judicial officer, in this state other than upon admission pro hac 
vice pursuant to Rule 38(a); 


   ii.  prepare any deed, mortgage, assignment, discharge, lease, or any other 
instrument affecting title to real estate located in the United States of America; 


   iii.  prepare any will or trust instrument affecting the disposition on death of any 
property located in the United States of America and owned by a resident thereof; 


   iv.  prepare any instrument relating to the administration of a decedent's estate in 
the United States of America; 


   v.   prepare any instrument in respect to marital relations, rights or duties of a 
resident of the United States of America or the custody or care of the children of a 
resident; 


   vi.  render professional legal advice on the law of this state or of the United States 
of America (whether rendered incident to the preparation of legal instruments or 
otherwise), except on the basis of advice from a person duly qualified and entitled 
(otherwise than by virtue of having been licensed under this rule) to render professional 
legal advice in this state; 


   vii.  in any way hold himself or herself out as a member of the state bar. 
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  B.  A person registered as a foreign legal consultant under this rule shall at all times 
use the title “legal consultant”, which shall be used in conjunction with the name of the 
foreign country of his or her admission to practice, and shall not carry on his or her 
practice under, or utilize in connection with such practice, any name, title or designation 
other than one or more of the following:  


   i.  his or her own name; 


   ii.  the name of his or her law firm; 


   iii.  his or her authorized title in the foreign country of his or her admission to 
practice, which may be used in conjunction with the name of such country. 


 8.  Rights and Obligations.  A foreign legal consultant registered under this rule shall not 
be a member of the state bar but shall be considered an affiliate of the state bar subject to 
the same conditions and requirements as apply to a member of the state bar under the 
Rules of the Supreme Court governing members of the state bar, insofar as conditions 
and requirements are consistent with the provisions of this rule, and shall: 


  A.  have the right, in the same manner and to the same extent as members of the state 
bar, to: 


   i.  employ one or more members of the state bar; 


   ii.  be employed by one or more members of the state bar or by any partnership or 
professional corporation that includes members of the state bar or that maintains an office 
in this state; or 


   iii.  be a partner in any partnership or shareholder in any professional corporation 
that includes members of the state bar or that maintains an office in this state; and 


  B.  enjoy and be subject to all rights and obligations with respect to attorney-client 
privilege, work-product privilege, and other professional privileges in the same manner 
and to the same extent as members of the state bar. 


 9.  Disciplinary Provisions.  A person registered as a foreign legal consultant under this 
rule shall be subject to professional discipline in the same manner and to the same extent 
as members of the state bar. 


 10.  Course on Professionalism.  Within one year after receiving a certificate of registration, 
a foreign legal consultant shall complete the state bar course on professionalism, or an 
equivalent course on the principles of professionalism approved or licensed by the Board 
of Governors of the State Bar of Arizona for this purpose.  The provisions of Rule 34(f)(2) 
regarding summary suspension and reinstatement shall apply. 
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 (c) Full-Time Law School Faculty Members. 


 1.  Application; Examination by Committee on Examinations not Required.  Upon 
recommendation of the dean of a law school in Arizona which is either provisionally or 
fully approved and accredited by the American Bar Association or, as to such dean, upon 
recommendation of the president of such university or school, a full-time faculty member 
of such law school may apply for admission to practice law in the State of Arizona as an 
active member of the bar without examination by the Committee on Examinations. 


 2.  Requirements.  An applicant under this rule must be a graduate with a juris doctor 
degree from a law school provisionally or fully approved by the American Bar 
Association at the time of such applicant's graduation.  Applicants shall be required to 
submit proof of their admission by examination to the bar of another state or the District 
of Columbia and shall pay the current applicable application and investigation fees. Each 
applicant must file an application with the Committee containing information relative to 
his or her educational and professional background and moral character.  An applicant 
shall submit evidence that he or she has successfully completed the course on Arizona 
law described in Rule 34(j). 


 3.  Investigation.  The Committee may require such information from any such applicant 
as it is authorized to require of any applicant not within the exception made by this rule 
and may make such investigations, conduct such hearings, and otherwise process said 
application as if made pursuant to the provisions of the foregoing rules governing 
application for admission by examination.  


 4.  Recommendation for Admission by Committee.  If after such investigation as the 
Committee may deem appropriate it concludes that such applicant possesses the moral 
qualities and the intellectual attainments required of all other applicants for admission to 
practice law in the State of Arizona, it shall recommend such applicant for admission to 
practice and, if said recommendation is accepted by the Court, said applicant shall be 
admitted to practice and be enrolled as a member of the state bar, and except for the 
limitations imposed by this subsection, shall have all privileges and rights enjoyed by any 
member of the State Bar of Arizona admitted pursuant to application and admission by 
examination.  Applicants admitted under this rule shall be subject to all the duties and 
obligations of members under Rules 41 and 42. The Committee may receive and act upon 
any such application at any time or in its discretion may require that such applications 
be received and processed by the Committee at the same time and in the same manner as 
applications for admission upon examination. 


 5.  Limitations on Practice. Faculty members who are admitted to the bar pursuant to this 
subsection and who subsequently terminate their full-time faculty status shall not retain 
active bar membership unless they pass the Arizona bar examination.  Faculty members 
who are admitted to the bar under this subsection shall limit their practice hours in 
accordance with the limits imposed by each university and shall in no event engage in 
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compensated practice as members of the state bar for more than an average of eight hours 
per week during each calendar year.  The dean of each law school shall annually advise 
the executive director of the state bar that faculty members who have been admitted to 
the bar under this subsection have complied with the reporting requirements under 
university rules and the limits imposed by this subsection. For purposes of this rule, 
activities of clinical law professors in connection with supervision of a clinical law 
program as described in paragraph (d) of this rule shall not be considered as compensated 
practice. 


 (d) Clinical Law Professors and Law Students 


 1.  Purpose.  This rule is adopted to encourage law schools to provide clinical instruction 
of varying kinds and to facilitate volunteer opportunities for students in pro bono 
contexts. 


 2.  Definitions. 


  A.  “Accredited law school” means a law school either provisionally or fully approved 
and accredited by the American Bar Association. 


  B.  “Certified limited practice student” is a law student or a graduate of an accredited 
law school who holds a currently effective Arizona Supreme Court Certification as a 
certified limited practice student. 


  C.  “Dean” means the dean of the Accredited Law School where the student is enrolled 
(or was enrolled on graduation), or the dean's designee, who signed the application for 
limited practice certification. 


  D.  “Designated attorney” is, exclusively in the case of government agencies, any 
deputy, assistant or other staff attorney authorized and selected by a supervising attorney 
to supervise the certified limited practice student where permitted by these rules. 


  E.  “Period of supervision” means the dates for which the supervising attorney has 
declared, on the application for certification or recertification, he or she will be 
responsible for any work performed by the certified limited practice student under his or 
her supervision. 


  F.  “Personal presence” means the supervising attorney or designated attorney is in 
the physical presence of the certified limited practice student.  


  G.  “Rules” means Rule 38, Rules of the Supreme Court. 


  H.  “Supervising attorney” is an attorney admitted to Arizona full or limited practice 
who agrees in writing to supervise the certified limited practice student pursuant to these 
rules and whose name appears on the application for certification or recertification. 


29 
 







  I.  “Volunteer legal services program” means a volunteer legal services program 
managed by an approved legal services organization in cooperation with an accredited 
law school. Approved legal service organizations are defined in paragraph (e)(2)(C) of 
this rule. 


 3.  General Provisions. 


  A.  Limited Bar Membership.  To the extent a professor or a student is engaged in 
practice of law under this rule, the professor or student shall, for the limited purpose of 
performing professional services as authorized by this rule, be deemed an active member 
of the state bar (but not required to pay fees).  The provisions of this rule shall govern 
rather than the provisions of other rules relating to admission and discipline. 


  B.  Nonapplicability of Attorney Discipline Rules to Terms of the Certification.  The 
procedures otherwise provided by law or court rule governing the discipline of lawyers 
shall not be applicable to the termination of the certification of a clinical law professor or 
a limited practice student pursuant to this rule.  Termination of certification shall be 
without prejudice to the privilege of the professor or the student to make application for 
admission to practice law if the professor or the student is in other respects qualified for 
such admission. 


  C.  Effect of Certification on Application for Admission to Bar.  The certification of a clinical 
law professor or a limited practice student shall in no way be considered as an advantage 
or a disadvantage to the professor or student in an application for admission to the state 
bar. 


 D.  Privileged Communications.  The rules of law and of evidence relating to privileged 
communications between attorney and client shall govern communications made or 
received by and among professors, supervising attorneys (and designated attorneys), and 
certified limited student practice students.  All persons participating in any program of 
instruction or professional activity for which a student is certified under these rules are 
enjoined not to disclose privileged or confidential communications whether in the 
implementation of a course of instruction or otherwise. 


 4.  Clinical Law Professors. 


  A.  Activities of Clinical Law Professors.  A clinical law professor not a member of the 
state bar but certified pursuant to this rule may appear as a lawyer, solely in connection 
with supervision of a clinical law program approved by the dean and faculty of a law 
school in Arizona either provisionally or fully approved and accredited by the American 
Bar Association, in any court or before any administrative tribunal in this state in any of 
the matters enumerated in paragraph (d)(5)(C) of this rule on behalf of any person, if the 
person on whose behalf the appearance is being made has consented in writing to that 
appearance.  Such written consent shall be filed in the record of the case and shall be 
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brought to the attention of the judge of the court or the presiding officer of the 
administrative tribunal. 


  B.  Requirements and Limitations for Clinical Law School Professors.  In order to make an 
appearance as lawyer pursuant to this rule, the clinical law professor must: 


   i.  be duly employed as a faculty member of a law school in Arizona either 
provisionally or fully approved and accredited by the American Bar Association for the 
purpose, inter alia, of instructing and supervising a clinical law program approved by the 
dean and faculty of such law school; 


   ii.  be admitted by examination to the bar of another state or the District of Columbia; 


   iii.  neither ask for nor receive any compensation or remuneration of any kind for 
such services from the person on whose behalf the services are rendered; 


   iv.  certify in writing that the clinical law professor has read and is familiar with the 
Arizona Rules of Professional Conduct and the Rules of the Supreme Court of Arizona 
and statutes of the State of Arizona relating to the conduct of lawyers; and 


   v.  submit evidence that the clinical law professor has successfully completed the 
course on Arizona law described in Rule 34(j). 


  C.  Certification.  The certification shall be signed by the dean of the law school on the 
form proscribed by the clerk of this Court and shall be filed with the clerk and the state 
bar.  The certification shall remain in effect until withdrawn. 


  D.  Duty to Ensure Adequate Supervision and Guidance of Certified Limited Practice Student. 
It shall be the responsibility of the clinical law professor to ensure that certified limited 
practice students receive adequate supervision and guidance while participating in the 
law school's clinical law program. In the case of a certified student who has graduated 
and participates in the program pending the taking of the bar examination, the clinical 
law professor shall, on a monthly basis, based on such reporting from the certified limited 
practice student and the supervising attorney as the law school shall require, confirm that 
the certified graduate has received and is receiving adequate attorney supervision and 
guidance. 


  E.  Withdrawal or Termination of Certification. 


   i.  The dean may withdraw a certification of a clinical law professor at any time by 
filing a notice to that effect, with or without stating the cause for withdrawal, with the 
clerk of this Court, who shall forthwith mail copies thereof to the clinical law professor 
and the State Bar of Arizona. 
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   ii.  The Court may terminate the certification of a clinical law professor at any time 
without cause and without notice or hearing by filing notice of the termination with the 
clerk of this Court and with the state bar. 


 5. Practical Training of Law Students 


  A.  Law Student Eligibility for Limited Practice Certification.  To be eligible to become a 
certified limited practice student, a law student applicant must: 


   i.  have successfully completed legal studies amounting to at least three semesters, 
or the equivalent academic hour credits if the school or the student is on some basis other 
than a semester, at an accredited law school, or have graduated from an accredited law 
school, subject to the time limitations set forth in these rules; 


   ii.  neither ask for nor receive any compensation or remuneration of any kind for 
services rendered by the certified limited practice student from the person on whose 
behalf the services are rendered, but this shall not prevent a supervising lawyer, legal aid 
bureau, law school, public defender agency, or the state from paying compensation to the 
eligible law student, nor shall it prevent any such lawyer or agency from making such 
charges for its services as it may otherwise properly require; 


   iii.  certify in writing that the student has read and is familiar with the Arizona Rules 
of Professional Conduct and the rules of the Supreme Court of Arizona and statutes of 
the State of Arizona relating to the conduct of attorneys; and 


   iv.  be certified by the dean of the accredited law school where the student is enrolled 
(or was enrolled on graduation), or by the dean's designee, as being in good academic 
standing, of good character, and as having either successfully completed or being 
currently enrolled in and attending, academic courses in civil procedure, criminal law, 
evidence, and professional responsibility. 


  B.  Application for Limited Practice Certification. 


   i.  All applications for student limited practice certification or requests to change or 
add a supervising attorney or extend the period of certification pursuant to these rules 
must be submitted on a form provided by the clerk of the Court, to the clerk, with all the 
information requested on the form, together with any designated appropriate 
nonrefundable processing fee.  The clerk of the Court shall send a copy of all approved 
student limited practice certifications to the admissions department of the state bar. 


   ii.  The application for certification shall require the signature of the applicant, the 
dean, associate dean, or assistant dean of the accredited law school in which the applicant 
is enrolled, and the signature of the supervising attorney. 
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   iii.  The applicant shall attest that he or she meets all of the requirements of the rules; 
agrees to and shall immediately notify the clerk of the Court in the event he or she no 
longer meets the requirements the rules; and, that he or she has read, is familiar with and 
will abide by the Rules of Professional Conduct of the State of Arizona and these rules. 


   iv.  The dean, associate dean, or assistant dean of the accredited law school in which 
the applicant is enrolled shall attest that the applicant meets the requirements of these 
rules; that he or she shall immediately notify the clerk of the Court in the event that the 
certified limited practice student no longer meets the requirements of these rules; and 
that he or she has no knowledge of facts or information that would indicate that the 
applicant is not qualified by ability, training, or character to participate in the activities 
permitted by these rules. 


   v.  The supervising attorney shall specify the period during which he or she will be 
responsible for and will supervise the applicant and attest that he or she has read, is 
familiar with, will abide by, and will assume responsibility under the requirements of 
these rules; 


  C.  Permitted Activities and Requirements of Limited Practice Certification; Physical Presence 
of Supervising Attorney. 


   i.   Court and Administrative Tribunal Appearances.  A certified limited practice student 
may appear in any court or before any administrative tribunal in this state on behalf of 
any person if the person on whose behalf the student is appearing has consented in 
writing to that appearance and the supervising attorney has also indicated in writing 
approval of that appearance. In each case, the written consent and approval shall be filed 
in the record of the case and shall be brought to the attention of the judge of the court or 
the presiding officer of the administrative tribunal.  In addition, the certified limited 
practice student shall orally advise the court on the occasion of the student's initial 
appearance in the case of the certification to appear as a law student pursuant to these 
rules. A certified limited practice student may appear in the following matters: 


   a.  Civil Matters.  In civil cases in justice, municipal, and magistrate courts, the 
supervising lawyer (or designated lawyer) is not required to be personally present in 
court if the person on whose behalf an appearance is being made consents to the 
supervising lawyer's absence.  


   b.  Criminal Matters on Behalf of the State.  In any criminal matter on behalf of the state 
or any political subdivision thereof with the written approval of the supervising attorney 
(or designated attorney), the supervising attorney (or designated attorney) must be 
present except when such appearance is in justice, municipal, or magistrate courts. 


   c.  Felony Criminal Defense Matters.  In any felony criminal defense matter in justice, 
municipal, and magistrate courts, and any criminal matter in superior court, the 
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supervising attorney (or designated attorney) must be personally present throughout the 
proceedings and shall be fully responsible for the manner in which they are conducted. 


   d.  Misdemeanor Criminal Defense Matters.  In any misdemeanor criminal defense 
matter in justice, municipal, and magistrates courts, the supervising attorney (or 
designated attorney) is not required to be personally present in court, so long as the 
person on whose behalf an appearance is being made consents to the supervising 
attorney's absence; however, the supervising attorney shall be present during trial. 


   e.  Appellate Oral Argument.  A certified limited practice student may participate in 
oral argument in the Arizona Supreme Court and the Arizona Court of Appeals, but only 
in the presence of the supervising attorney (or designated attorney) and with the specific 
approval of the court for that case. 


 Notwithstanding anything hereinabove set forth, the court may at any time and in any 
proceeding require the supervising attorney (or designated attorney) to be personally 
present for such period and under such circumstances as the court may direct. 


   ii.  Other Client Representation Activities.  Under the general supervision of the 
supervising attorney (or designated attorney), but outside his or her personal presence, a 
certified limited practice student may: 


    a. prepare pleadings and other documents to be filed in any matter in which the 
certified limited practice student is eligible to appear, but such pleadings or documents 
must be signed by the supervising attorney (or designated attorney); 


    b. prepare briefs, abstracts and other documents to be filed in appellate courts of 
this state, but such documents must be signed by the supervising attorney (or designated 
attorney); 


    c. provide assistance to indigent inmates of correctional institutions or other 
persons who request such assistance in preparing applications and supporting 
documents for post-conviction relief, except when the assignment of counsel in the matter 
is required by any constitutional provision, statute, or rule of this Court (if there is a 
lawyer of record in the matter, all such assistance must be supervised by the lawyer of 
record, and all documents submitted to the court on behalf of such a client must be signed 
by the lawyer of record and the supervising attorney (or designated attorney); 


    d. render legal advice and perform other appropriate legal services, but only after 
prior consultation with and upon the express consent of the supervising attorney (or 
designated attorney). 


   iii.  Other Non-Representation Activities.  A certified limited practice student may 
perform any advisory or non-representational activity which could be performed by a 
person who is not a member of the state bar, subject to the approval by the supervising 
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attorney (or designated attorney).  In connection with a volunteer legal services program 
and at the invitation and request of a court or tribunal, a certified limited practice student 
may appear as a law student volunteer to assist the proceeding in any civil matter, 
provided:  


    a. the assistance is given to an otherwise unrepresented individual in an 
uncontested proceeding without entering an appearance as counsel; 


    b. the student's supervising attorney is associated with the particular volunteer 
legal services program; 


    c. the certified limited practice student has received the written consent and 
acknowledgment of non-representation by the unrepresented person, which written 
consent shall be obtained by the volunteer legal services program and brought to the 
attention of the court. 


  D.  Use of the Title “Certified Limited Practice Student.” 


   i. In connection with activities performed pursuant to these rules, a certified student 
may use the title “Certified Limited Practice Student” only and may not use the title in 
connection with activities not performed pursuant to these rules. 


   ii. When a certified limited practice student's name is printed or signature is 
included on written materials prepared pursuant to these rules, the written material must 
also state that the student is a certified limited practice student pursuant to these rules; 
state the name of the supervising attorney; be signed by the supervising attorney; and 
otherwise comply with these rules. 


   iii.  A certified limited practice student may not and shall not in any way hold 
himself or herself out as a regularly admitted or active member of the state bar. 


   iv.  Nothing in these rules prohibits a certified limited practice student from 
describing his or her participation in this program on a resume or letter seeking 
employment as long as the description is not false, deceptive or misleading. 


   v.  Nothing contained in these rules shall affect the right of any person who is not 
admitted to practice law to do anything that person might lawfully do prior to the 
adoption of this rule. 


  E.  Requirements and Duties of the Supervising Attorney.  The supervising attorney shall: 


   i.  be an active member of the state bar under these rules, and, before supervising a 
certified limited practice student shall have practiced law or taught law in an accredited 
law school as a full-time occupation for at least two years; 
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   ii.  supervise no more than five (5) certified limited practice students concurrently; 
provided, however, that a supervising attorney who is employed full-time to supervise 
law students as part of an organized law school or government agency training program 
may supervise up to, but in no case more than, fifty (50) certified students; 


   iii.  assume personal professional responsibility for any work performed by the 
certified limited practice student while under his or her supervision; 


   iv.  assist and counsel the certified limited practice student in the activities 
authorized by these rules and review such activities with the certified limited practice 
student, all to the extent required for the proper practical training of the certified limited 
practice student and the protection of the client; 


   v.  read, approve, and personally sign any pleadings, briefs or other similar 
documents prepared by the certified limited practice student prior to the filing thereof, 
and read and approve any documents which shall be prepared by the certified limited 
practice student for execution by any person (exclusively in the case of government 
agencies, a designated attorney may, in the place of the supervising attorney, perform the 
obligation set forth in this subparagraph, but the supervising attorney shall still provide 
general supervision); 


   vi.  provide the level of supervision to the certified limited practice student required 
by these rules (exclusively in the case of government agencies, a designated attorney may, 
in the place of the supervising attorney, perform the obligation set forth in this 
subparagraph, but the Supervising Attorney shall still provide general supervision); and 


   vii.  in the case of a certified student who is participating in the clinical program 
post-graduation pending the taking of the bar examination, report to the clinical law 
professor and the dean of the law school, as the law school shall require, on a monthly 
basis regarding the supervising attorney's supervision and guidance of the certified 
student. 


   viii.  promptly notify the clerk of the Court in writing if his or her supervision of the 
certified limited practice student has or will cease prior to the date indicated on a notice 
of certification. 


  F.  Duration of Certification.  Certification of a certified limited practice student shall 
commence on the date indicated on a notice of certification and shall remain in effect for 
the period specified on the notice of certification unless sooner terminated pursuant to 
the earliest of the following occurrences: 


   i.  Termination by the Student.  The certified limited practice student may request 
termination of the certification in writing or notify the clerk of the Court that he or she no 
longer meets the requirements of this rule, and in such event the clerk shall send written 
notice to the student, the student's supervising attorney, the dean, and the state bar. 
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   ii.  Termination by the Supervising Attorney.  The supervising attorney may notify 
the clerk of the Court in writing that his or her supervision of the certified limited practice 
student will cease prior to the date specified in the notice of certification.  In such event 
the clerk shall send written notice to the student, the student's supervising attorney, the 
dean and the state bar, and the dean may issue a modified certification reflecting the 
substitution of a new supervising attorney, as necessary. 


   iii.  Termination by the Dean.  A certification of student limited practice may be 
terminated by the dean any time, without cause and without notice or hearing, by filing 
notice of the termination with the clerk of the Court.  A certification of student limited 
practice shall be terminated if one or more of the requirements for the certification no 
longer exists or the certified limited practice student, supervising attorney or designated 
attorney fails to comply fully with any provision of these rules or any other pertinent 
statute, rule or regulation. In the event of termination, the clerk of the Court shall send 
written notice to the student, the student's supervising attorney, the dean, and the state 
bar. 


   iv.  Failure to Take or Pass the Bar Examination.  A certification of student limited 
practice shall be terminated if the certified student fails to take or pass the first general 
bar examination for which the student is eligible. 


   v.  Termination by the Arizona Supreme Court.  A certification of student limited 
practice may be terminated by the Arizona Supreme Court any time, without cause and 
without notice or hearing, by filing notice of the termination with the clerk of the Court.  
A certification of student limited practice shall be terminated if one or more of the 
requirements for the certification no longer exists or the certified limited practice student, 
supervising attorney or designated attorney fails to comply fully with any provision of 
these rules or any other pertinent statute, rule or regulation.  In the event of termination, 
the clerk of the Court shall send written notice to the student, the student's supervising 
attorney, the dean, and the state bar. 


 (e) Authorization to Practice Law for Attorneys Volunteering with Approved Legal 
Services Organizations. 


 1.  Purpose.  Attorneys have a responsibility to provide competent legal services for all 
persons, including those unable to pay for such services.  As one means of meeting these 
legal needs, this rule allows certain attorneys who otherwise are not allowed to practice 
law in Arizona to volunteer to provide civil legal assistance to individuals who are unable 
to pay for such services. 


 An attorney who is or was admitted to practice law for at least five (5) years in the courts 
of any state, district, or territory of the United may be admitted to practice for the limited 
purpose of providing assistance as an unpaid volunteer in association with an approved 
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legal services organization so long as that organization employs at least one Arizona 
attorney not admitted pursuant to any provision of this rule. 


 2.  Definitions. 


  A.  The “active practice of law” means that an attorney has been engaged in the 
practice of law, which includes, but is not limited to, private practice, house counsel, 
public employment, or academic employment. 


  B.  A “Rule 38(e) attorney” is any person who is or was admitted to practice in the 
courts of any state, district, or territory of the United States of America and 


   i.  has been engaged in the active practice of law for at least five years before 
applying to participate in the volunteer lawyer program; 


   ii.  has been a member in good standing of the entity governing the practice of law 
of any other state, territory, or the District of Columbia and has not been disciplined for 
professional misconduct by the bar or courts of any jurisdiction within the past five years; 


   iii.  agrees to abide by the Rules of Professional Conduct and submit to the 
jurisdiction of the Supreme Court of Arizona for disciplinary purposes; 


   iv.  neither asks for nor receives compensation of any kind for the legal services to 
be rendered hereunder; and 


   v.  is certified under paragraph (e)(3) of this rule. 


  C.  An “approved legal services organization” for the purposes of this rule is a non-
profit legal services organization that has as one of its primary purposes the provision of 
legal assistance to indigents, free of charge, in civil matters.  A legal services organization 
must be approved as such by the Supreme Court of Arizona.  The organization shall file 
a petition with the clerk of the Court explaining: 


   i.  the structure of the organization and whether it accepts funds from its clients; 


   ii.  the major sources of funds used by the organization; 


   iii.  the criteria used to determine potential clients' eligibility for services performed 
by the organization; 


   iv.  the types of services performed by the organization; 


   v.  the names of all members of the State Bar of Arizona who are employed by the 
organization or who regularly perform legal work for the organization; and 
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   vi.  the existence and extent of malpractice insurance that will cover the Rule 38(e) 
attorney. 


 3.  Certification.  An attorney who seeks authorization to practice law under this rule 
shall file with the clerk of the Supreme Court of Arizona an application including: 


  A.  a certificate from the highest court or agency in the state, territory, or district in 
which the applicant is presently licensed to practice law documenting that the applicant 
has fulfilled the requirements of active bar members for at least five years preceding the 
date of the application, and that the applicant has not been disciplined for professional 
misconduct by the bar or highest court of the state, territory, or district during the last 5 
years; provided that an attorney who is registered as in-house counsel pursuant to Rule 
38(h) shall fulfill this requirement by providing a copy of his or her current Arizona 
Certification of Registration of In-House Counsel; 


  B.  A statement signed by an authorized representative of the approved legal services 
organization that the applicant is an unpaid volunteer associated with the organization; 
and 


  C.  a  sworn statement signed by the applicant that he or she: 


   i.  has read and is familiar with the Rules of the Supreme Court and the applicable 
statutes of the State of Arizona relative to the conduct of lawyers, and will abide by the 
provisions thereof; 


   ii.  submits to the jurisdiction of the Supreme Court of Arizona for disciplinary 
purposes, as defined by the Rules of the Supreme Court; 


   iii.  has not been disciplined by the bar or courts of any jurisdiction during the last 
fifteen years; and 


v.1  iv.  has successfully completed the course on Arizona law described in Rule 34(j). 


The applicant shall send a copy of the application to the Chief Bar Counsel for the State 
Bar of Arizona, which shall file any objection to such application with the clerk of the 
Supreme Court within ten (10) days after the date of receipt of such application. An 
attorney is not allowed to practice law under this rule until the applicant has been 
authorized to do so by order of the Supreme Court of Arizona. The clerk of the Supreme 
Court shall send a copy of the order authorizing the practice of law to the State Bar of 
Arizona. 


 


 4.  Mandatory Continuing Legal Education. Rule 38(e) attorneys shall be exempt from the 
requirements of Rule 45, Mandatory Continuing Legal Education. 
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 5.  Pro Bono Requirement.  As provided in paragraph (e)(2)(B)(iv) of this rule, no attorney 
who practices law under the authority of this rule may receive compensation from the 
approved legal services organization with which the attorney is associated, from the 
attorney's client, or through a contingent fee agreement.  This prohibition shall not 
prevent the attorney from seeking legal fees and costs from the opposing party, so long 
as all fees obtained are received by the client or donated to a qualified legal services 
program with the client's consent.  In addition, an approved legal service organization or 
a client may reimburse any attorney practicing under this rule for actual expenses 
incurred while rendering services hereunder. 


 6.  Expiration of Authorization.  Authorization to practice law under this section shall 
expire if the applicant ceases to be associated as an unpaid volunteer with the 
organization.  If the applicant ceases to be associated as an unpaid volunteer with the 
organization, an authorized representative of the organization shall, within ten (10) days 
of the date that association ceased, file a notification of the cessation with the clerk of the 
Supreme Court of Arizona and the State Bar of Arizona, specifying the date the 
association ceased. 


 7.  Discipline.  In addition to any appropriate proceedings and discipline which may be 
imposed by the Court under these rules, the Rule 38(e) attorney shall be subject to the 
following disciplinary measures: 


  A.  civil contempt imposed by the presiding judge or hearing officer for failure to 
abide by a tribunal's orders in any matter in which the Rule 38(e) attorney has 
participated; and 


  B.  withdrawal of the certification hereunder, with or without cause, by either the 
Court or the approved legal assistance organization. 


 (f) Authorization to Practice Law for Attorneys Working for Approved Legal Services 
Organization.  An attorney who has been admitted to practice law in any other 
jurisdiction for at least two years and who is employed part-time or full-time by an 
approved legal services organization in this State that provides legal assistance to 
indigents in civil matters, free of charge, may be admitted to practice before all courts of 
this State, subject to the following:  


 1.  Approval of Legal Services Organizations.  An “approved legal services organization” 
for the purposes of this rule is a non-profit legal services organization that has as one of 
its primary purposes the provision of legal assistance to indigents, free of charge, in civil 
matters.  A legal services organization must be approved as such by the Supreme Court 
of Arizona.  To obtain approval, the organization shall file a petition with the clerk of the 
Court containing the following: 


  A.  a statement that it does not accept fees for services rendered from its clients; 
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  B.  an explanation of the structure of the organization; 


  C.  disclosure of the major sources of funds used by the organization; 


  D.  the criteria used to determine potential clients' eligibility for legal and nonlegal 
services performed by the organization; 


  E. a  description of the types of services performed by the organization; 


  F.  the names of all members of the State Bar of Arizona who are employed by the 
organization or who regularly perform legal work for the organization; and 


  G.  the existence and extent of malpractice insurance that will cover attorneys 
authorized to practice under this rule. 


 


A copy of the petition for approval shall be sent by the organization to the Chief Bar 
Counsel of the State Bar of Arizona, who shall file any comment the state bar desires to 
file respecting such petition with the clerk of the Court within ten days after the date of 
receipt of such petition. A legal services organization is not approved until an order 
confirming such approval is entered by the Court. A copy of the order approving the 
legal services organization under this rule shall be sent by the clerk of the Court to the 
Chief Bar Counsel of the State Bar of Arizona. 


 2.  Application and Authorization.  An attorney who seeks authorization to practice law 
under this rule shall file with the clerk of the Supreme Court of Arizona an application 
including: 


  A.  a certificate from the highest court or agency in the state, territory or district in 
which the applicant is presently licensed to practice law documenting that the applicant 
has fulfilled the requirements of active bar membership for at least the two years 
preceding the date of the application, and that the applicant has not been disciplined for 
professional misconduct by the bar or highest court of the state, territory or district for 
the past five years, or during the time of the applicant's licensure, whichever is greater; 


  B.  a statement signed by an authorized representative of the approved legal services 
organization that the applicant is employed by the organization; and 


  C.  a sworn statement signed by the applicant that he or she: 


   i.  has read and is familiar with the Rules of the Supreme Court and any applicable 
statutes of the State of Arizona relative to the conduct of lawyers, and will abide by the 
provisions thereof; 
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   ii.  submits to the jurisdiction of the Court for disciplinary purposes, as defined by 
the Rules of the Supreme Court; 


   iii.  has not been disciplined by the bar or courts of any jurisdiction within the past 
five years; and 


   iv.  has successfully completed the course on Arizona law described in Rule 34(j). 


 


The applicant A copy of the application shall send a copy of the application be sent by 
the attorney to the Chief Bar Counsel of the State Bar of Arizona, who shall file any 
objection to such application with the clerk of the Supreme Court within ten days after 
the date of receipt of such application.  An attorney is not allowed to practice law under 
this rule until the applicant has been authorized to do so by order of the Supreme Court.  
The clerk of the Supreme Court shall send a A copy of the order authorizing the practice 
of law shall be sent by the clerk of the Court to the Chief Bar Counsel of the State Bar of 
Arizona. 


 3.  Expiration of Authorization.  Authorization to practice law under this section shall 
remain in effect from the date of the order authorizing the applicant to practice law in the 
State of Arizona until such time as expire if the applicant ceases no longerto works for an 
approved legal services organization.  If the applicant ceases employment with the 
approved legal services organization, an authorized representative of the organization 
shall, within ten (10) days of the date of termination of employment, file a notification of 
the termination with the clerk of the Court and the Chief Bar Counsel of the State Bar of 
Arizona, specifying the date of termination of employment.  If the applicant leaves the 
approved legal services organization in order to work for another approved legal services 
organization, a notification of new employment shall be filed with the clerk of the Court 
and the State Bar of Arizona. 


 4.  Limitation of Activities.  An attorney authorized to practice under this rule shall not 
perform any legal services within the State of Arizona except for clients of the approved 
legal services organization by which the attorney is employed.  The attorney shall not 
accept any compensation for such services except such salary as may be provided to him 
or her by the organization. Part-time employment is permitted under this rule.  A Rule 
38(f) attorney may not provide services for compensation other than compensation from 
the legal services organization with which the attorney is employed. 


 


 5.  Supervision.  An attorney authorized to practice under this section who has been 
practicing in Arizona for less than two years shall be supervised by an attorney who is 
an active member of the State Bar of Arizona, who is employed full time by the approved 
legal services organization for whom the applicant attorney works, and who will act as a 
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supervisory lawyer pursuant to Rule 42 of the Rules of the Supreme Court of Arizona, 
ER 5.1. 


 6.  Continuing Legal Education.  An attorney authorized to practice under this paragraph 
(f) must comply with the Mandatory Continuing Legal Education (MCLE) requirements 
of Rule 45. 


 7.  Discipline.  In addition to any appropriate proceedings and discipline that may be 
imposed by the Supreme Court of Arizona under Rule 31, an attorney practicing under 
this paragraph (f) shall be subject to the following disciplinary measures: 


  A.  The presiding judge or hearing officer for any matter in which the attorney 
practicing under this paragraph (f) has participated may hold the attorney in civil 
contempt for any failure to abide by such tribunal's orders; and 


  B.  The Supreme Court of Arizona or the approved legal services organization may, 
at any time, with or without cause, withdraw certification hereunder. 


 (g) Authorization to Practice Law for Attorneys Employed by Indigent Defense 
Offices.  An attorney who has been admitted to the active practice of law in any other 
jurisdiction for at least two years, and who is employed full time by a state or county 
funded indigent defense office located in a county with a population less than 500,000, 
may be admitted to practice before all courts of this State, for the limited purpose of 
providing representation to appointed clients of such office, as provided in this 
paragraph (h). 


 1.  Definitions. 


  A.  The “active practice of law” means that an attorney has been engaged in the 
practice of law, which includes, but is not limited to, private practice, house counsel, 
public employment, or academic employment.  


  B.  A “funded indigent defense office,” as used in this rule, means a governmental 
department, organization or other entity formed under the authority of A.R.S.§ 11-581 et 
seq.  The office also must employ at least one Arizona attorney not admitted pursuant to 
any provision of this rule and be located in a county with a population less than 500,000. 
A funded indigent defense office must be approved as such by the Supreme Court of 
Arizona. 


 2.  Approval of Funded Indigent Defense Office. 


  A.  To obtain approval of the Supreme Court the office shall file a petition with the 
clerk of the Court containing the following: 


43 
 







   i.  a description of the structure of the organization, including a certification that the 
organization maintains a supervisory structure and ratio in line with accepted defense 
standards, the source of which shall be identified; 


   ii.  a copy of the last annual report prepared pursuant to A.R.S. § 11-584(A)(3), and 
an affirmation that, during any time in which the office has an attorney employed under 
this rule, the office will file a copy of the annual report with the Supreme Court at the 
same time as it files the report with the entities designated in A.R.S. § 11-584(A)(3); 


   iii.  a certification that the office complies with ethical workload limits, American 
Bar Association Formal Ethics Opinion 06-441 (2006), American Council of Chief 
Defenders/National Legal Aid and Defender Association Ethics Opinion 03-01 (April 
2003), and Arizona Bar Ethics Opinion 90-10, such certification to include an affirmation 
that the office has a means of reviewing caseload/workload of assigned attorneys; 


   iv.  a description of the source of major funds used by the office; 


   v.  the type of representation the office provides under A.R.S. § 11-584(A); 


   vi.  the names of all members of the State Bar of Arizona who are employed by the 
office or who regularly perform legal work for the office; and 


    vii.  a certification that all attorneys employed by the office under this rule receive 
pay and benefits commensurate with other regularly licensed attorneys in the office. 


The office shall send aA copy of the petition for approval shall be sent by the office to to 
the Chief Bar Counsel of State Bar of Arizona, who shall file any comment to the state bar 
desires to file respecting such petition with the clerk of the Court within ten days after 
the date of receipt of such petition. A funded indigent defense office is not approved until 
an order confirming such approval is entered by the Court. The clerk shall send a A copy 
of the order approving the funded indigent defense office under this rule shall be sent by 
the clerk of the Court to the Chief Bar Counsel of the State Bar of Arizona. 


 3.  Application and Authorization.  An attorney who seeks authorization to practice law 
under this rule shall file with the clerk of the Supreme Court of Arizona an application 
including: 


  A.  a certificate from the highest court or agency in the state, territory or district in 
which the applicant is presently licensed to practice law documenting that the applicant 
has fulfilled the requirements of active bar membership for at least the two years 
preceding the date of the application, and that the applicant has not been disciplined for 
professional misconduct by the bar or highest court of the state, territory or district for 
the past five years, or during the time of the applicant's licensure, whichever is greater; 
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  B.  a statement signed by an authorized representative of the approved funded 
indigent defense office that the applicant is employed by the organization; and 


  C.  a sworn statement signed by the applicant that he or she: 


   i.  has read and is familiar with the Rules of the Supreme Court and any applicable 
statutes of the State of Arizona relative to the conduct of lawyers, and will abide by the 
provisions thereof; 


   ii.  submits to the jurisdiction of the Court for disciplinary purposes, as defined by 
the Rules of the Supreme Court; 


   iii.  has not been disciplined by the bar or courts of any jurisdiction within the past 
five years, or during the time of the applicant's licensure, whichever is greater; and 


   iv.  has successfully completed the course on Arizona law described in Rule 34(j). 


The applicant shall send a copy of the application to the State Bar of Arizona, which shall 
file any objection to such application with the clerk of the Supreme Court within ten (10) 
days after the date of receipt of such application.  An attorney is not allowed to practice 
law under this rule until the applicant has been authorized to do so by order of the 
Supreme Court of Arizona.  The clerk of the Supreme Court shall send a copy of the order 
authorizing the practice of law to the State Bar of Arizona. 


 4.  Mandatory Continuing Legal Education.  An attorney authorized to practice under this 
paragraph (g) must comply with the Mandatory Continuing Legal Education (MCLE) 
requirements of Rule 45. 


 5.  Expiration of Authorization.  Authorization to practice law under this section shall 
remain in effect from the date of the order authorizing the applicant to practice law in the 
State of Arizona until (A) the applicant no longer works for an approved funded indigent 
defense office; (B) the applicant is admitted to the practice of law in Arizona pursuant to 
Rules of the Supreme Court 33 through 37; or (C) two years from the date of the order 
authorizing the applicant to practice law under this rule, whichever comes first. If the 
applicant ceases employment with the funded indigent defense office, an authorized 
representative of the office shall, within ten (10) days of the date of termination of 
employment, file a notification of the termination with the clerk of the Court and the 
Chief Bar Counsel of the State Bar of Arizona, specifying the date of termination of 
employment.  If the applicant leaves the approved funded indigent defense office in order 
to work for another approved funded indigent defense office, a notification of new 
employment shall be filed with the clerk of the Court and the State Bar of Arizona.  In the 
event of an applicant transferring from one approved funded indigent defense office to 
another, the time limits for expiration of licensure under this rule shall run from the date 
of the original order of admission.  No applicant may be admitted more than once 
pursuant to this rule. 
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 6.  Discipline.  In addition to any appropriate proceedings and discipline that may be 
imposed by the Court under these rules, the Rule 38(g) attorney shall be subject to the 
following disciplinary measures: 


  A.  civil contempt imposed by the presiding judge or hearing officer for failure to 
abide by a tribunal's orders in any matter in which the Rule 38(g) attorney has 
participated; and 


  B.  withdrawal of the certification hereunder, with or without cause, by either the 
Supreme Court, or the funded indigent defense office. 


 7.  Limitation of Activities.  An attorney authorized to practice under this rule shall not 
perform any legal services within the State of Arizona except for clients of the approved 
funded indigent defense office by which the attorney is employed.  The attorney shall not 
accept any compensation for such services except such salary as may be provided to him 
or her by the office. Part-time employment is not permitted under this rule. 


 8.  Supervision.  An attorney authorized to practice under this section who has been 
practicing in Arizona for less than two years shall be supervised by an attorney who is 
an active member of the State Bar of Arizona, who is employed full time by the approved 
funded indigent defense office for whom the applicant attorney works, and who will act 
as a supervisory lawyer pursuant to Rule 42 of the Rules of the Supreme Court of Arizona, 
ER 5.1. 


(h) In-house Counsel 


1. As used in this rule, “in-house counsel” shall refer to an attorney who is employed within the 
State of Arizona as in-house counsel or a related position for a for-profit or a non-profit 
corporation, association, or other organizational entity, which can include its parents, subsidiaries 
and/or affiliates, the business of which is lawful and is other than the practice of law or the 
provision of legal services. 


2. A lawyer who is not a member of the State Bar of Arizona, but who holds a juris doctor degree 
from a law school approved by the Council of the Section of Legal Education and Admissions to 
the Bar of the American Bar Association and is currently a member in good standing of the bar of 
another state or the District of Columbia, or eligible to practice before the highest court in any 
state, territory or insular possession of the United States, and who is employed within the State 
of Arizona as in-house counsel, as hereinabove defined, may apply for an Arizona Certificate of 
Registration of In-House Counsel (“Registration Certificate”). A lawyer employed as in-house 
counsel who is admitted to practice in a jurisdiction outside of the United States, in accordance 
with the standards and requirements generally applicable to the practice of law in that 
jurisdiction, may also apply for a Registration Certificate. 


3. An applicant for a Registration Certificate shall: 
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A. file with the State Bar of Arizona its form of verified application for an Arizona 
Certificate of Registration of In-House Counsel; 


B. furnish to the State Bar of Arizona a certificate from the state bar or from the clerk of 
the highest admitting court of each state, territory, or insular possession of the United 
States, or foreign jurisdiction, in which the applicant has been admitted to practice law 
certifying the current status of the applicant's membership or eligibility to practice 
therein; 


C. certify that the applicant has read and is familiar with the Arizona Rules of 
Professional Conduct; 


D. pay an application fee in an amount equal to seventy-five percent (75%) of the current 
dues paid by active members of the State Bar of Arizona for the calendar year in which 
such application is filed; and 


E. submit evidence that the applicant has successfully completed the course on Arizona 
law described in Rule 34(j). 


4. An attorney who is employed by an eligible organization as in-house counsel on the 
effective date of this rule shall apply for a Registration Certificate within one hundred 
and eighty (180) days of that effective date. From and after the effective date of this rule, 
any attorney who commences employment by an eligible organization as in-house 
counsel shall apply for a Registration Certificate within ninety (90) days of the date of 
commencement of employment. 


5. On or before February 1 of each year, in-house counsel registered pursuant to the 
provisions of this rule, who continues to be employed as in-house counsel within the 
State of Arizona, shall renew the Registration Certificate, in the manner prescribed by the 
Board of Governors of the State Bar of Arizona for that purpose, and pay a renewal fee in 
an amount equal to seventy-five percent (75%) of the current dues paid by active 
members of the State Bar of Arizona for that calendar year. 


6. Upon a determination by the State Bar of Arizona that the applicant has complied with 
the requirements of subpart (3) of this rule, the State Bar shall issue to the applicant a 
Registration Certificate. The State Bar shall promptly notify any applicant if it determines 
that an application fails to comply with the requirements of subpart (3) of this rule, and 
the applicant shall have thirty (30) days from the date of such notice in which to cure any 
deficiency. If the applicant fails to cure such deficiency within that thirty (30) day period, 
the application shall be deemed denied. 


7. Each lawyer issued a Registration Certificate shall report to the State Bar of Arizona, 
within thirty (30) days, any change in bar membership status in any jurisdiction of the 
United States or in any foreign jurisdiction where the applicant has been admitted to the 
practice of law, or the imposition of any disciplinary sanction by any federal or state court 
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or agency before which the applicant has been admitted to practice, or in any state in 
which the lawyer has rendered legal services while temporarily authorized under any 
rule or by admission pro hac vice. 


8. If there is a change in circumstances, and an attorney holding a current Registration 
Certificate becomes ineligible for such Certificate, the attorney shall notify the State Bar 
of Arizona of such change in writing within thirty (30) days. An attorney registered 
pursuant to this rule who has become employed by a different eligible entity, but 
continues to meet all the requirements of this rule, may apply for the issuance of an 
amended Registration Certificate to reflect that change. 


9. Except as provided in this rule, the holder of a valid and current Registration Certificate 
shall be entitled to the benefits and responsibilities of active members of the State Bar of 
Arizona, and shall be subject to the jurisdiction of the courts and agencies of the State of 
Arizona and to the State Bar of Arizona with respect to the laws and rules of this state 
governing the conduct and discipline of attorneys to the same extent as an active member 
of the State Bar. A Registration Certificate shall not authorize the registrant to provide 
legal services to any person or entity other than the one for which the registrant serves as 
in-house counsel, or its parents, subsidiaries or affiliates, or to engage in activities for 
which admission pro hac vice is required under Rule 38(a) of these rules. A lawyer that 
has been issued a Registration Certificate under this rule shall satisfy the continuing legal 
education requirements, if any, of at least one of the other state(s) or jurisdiction(s) in 
which that lawyer is admitted to practice. If not subject to mandatory continuing legal 
education requirement in the other state(s) or jurisdiction(s), the registrant shall comply 
with Arizona's continuing legal education requirements. On or before September 15 of 
each calendar year, every registered in-house counsel shall file an affidavit demonstrating 
full compliance with this rule. 


10. Notwithstanding the provisions of subpart (9) of this rule, the holder of a Registration 
Certificate may participate in the provision of legal services to individuals unable to pay 
for such services under the circumstances contemplated by, and in accordance with the 
requirements of, Rule 38(e) of these rules. A lawyer that has been issued a Registration 
Certificate under this rule may also secure admission pro hac vice in Arizona by complying 
with the requirements of Rule 38(a) of these rules. 


11. A lawyer's authority to practice as in-house counsel under a Registration Certificate 
issued pursuant to this rule shall be suspended when the lawyer is suspended or 
disbarred for disciplinary reasons in any jurisdiction of the United States, or by any 
federal court or agency, or by any foreign nation before which that lawyer has been 
admitted to practice. 


12. A lawyer serving as in-house counsel in Arizona who fails to register pursuant to the 
provisions of this rule shall be ineligible for admission pro hac vice in Arizona, and may 
be referred by the State Bar of Arizona to the Bar admission and/or disciplinary 
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regulatory authority in any jurisdiction in which that lawyer has been admitted to 
practice of law. 


13. An applicant may petition the Board of Governors for a waiver of any of the 
requirements for registration under this rule. 


(h) Practice Pending Admission by Motion 


 


 1. An applicant who meets the requirements of paragraph (f) of Rule 34 and whose 
application for admission on motion has been filed and deemed complete by the 
Committee on Character & Fitness may provide legal services in Arizona through an 
office or other place for the regular practice of law in Arizona for no more than 365 days, 
provided that the applicant:  


A. does not cease to be a member in good standing in every jurisdiction, foreign or 
domestic, wherever admitted to practice law;  


B. does not become subject to lawyer discipline or the subject of a disciplinary matter in 
any other jurisdiction;  


C. has never been denied admission on character and fitness grounds in any jurisdiction;  


D. reasonably expects to fulfill all of Arizona’s requirements for admission on motion; 


E. associates with and is supervised by an attorney who is admitted to practice law in 
Arizona, and discloses in his or her application for admission on motion the name, 
address, and membership status of that attorney;  


F. provides with his application for admission on motion a signed verification from the 
Arizona attorney certifying the applicant’s association with and supervision by that 
attorney;  


G. includes in all written communications with the public and clients the following 
language: “Arizona practice temporarily authorized pending admission under Ariz. R. 
Sup. Ct. 38(h);  


H. pays the annual assessment to the Client Protection Fund.  


   2.  Until the applicant’s application for admission on motion is granted, the applicant 
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may not appear before a court of record or tribunal in Arizona that requires pro hac vice 
admission unless the applicant is granted such admission pursuant to Rule 39. 


   3.  The applicant must immediately notify the Committee on Character and Fitness 
if the applicant becomes subject to a disciplinary or disability investigation, complaint, or 
sanctions in any other jurisdiction at any time during the 365 days of practice authorized 
by this rule.  The Committee on Character and Fitness shall take into account such 
information in determining whether to grant the attorney’s application for admission to 
practice law in Arizona.  


   4.  Any attorney practicing under this rule shall be subject to the Rules of 
Professional Conduct and the Rules of the Supreme Court regarding attorney discipline 
in the State of Arizona. 


   5.  The authority given an applicant to practice law pending admission pursuant to 
this rule shall terminate immediately if: 


A. the applicant withdraws the application for admission by motion, or the application is 
denied;  


B. the applicant fails to remain in compliance with paragraph (h)(1) of this rule; 


C. the applicant is disbarred, suspended, or placed on disability inactive status in any other 
jurisdiction in which the applicant is licensed to practice law; or 


D. the applicant fails to comply with the notification requirements of paragraph (h)(3) of this 
rule.  


6.  Upon the termination of authority to practice law pursuant to this rule, the applicant 
shall:  


 


A. immediately cease practicing law in Arizona; 


B. notify in writing all clients in pending matters, and opposing counsel and co-counsel in 
pending litigation, of the termination of the applicant’s authority to practice law in 
Arizona; and  


C. take all other necessary steps to protect the interests of the applicant’s clients. 


 (i) Military Spouse Temporary Admission. 
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 1. Requirements.  An attorney who is not a member of the State Bar of Arizona applicant 
who meets the requirements of (A) through (N) of this paragraph (i)(1) (“Applicant”) 
may, upon motionverified application, be admitted to the temporary practice of law in 
this jurisdiction.  The Applicant shall: 


  A.  have been admitted by bar examination to practice law in another jurisdiction in 
the United States or territory; 


  B.  hold a juris doctor degree from a law school provisionally or fully approved by the 
American Bar Association at the time of graduation; 


   C.  submit evidence of achieving the passing score established in this jurisdiction for 
the Multistate Professional Responsibility Examination; 


  D.  establish that the Applicant is currently an active member in good standing in at 
least one jurisdiction where admitted, and establish that the Applicant is a member in 
good standing in all jurisdictions where admitted; 


  E.  establish that the Applicant is not currently subject to lawyer discipline or the 
subject of a pending disciplinary matter in any other jurisdiction; 


  F.  establish that the Applicant possesses the character and fitness to practice law in 
this jurisdiction; 


  G.  submit evidence that the Applicant has successfully completed the course on 
Arizona law described in Rule 34(j); 


  H.  submit evidence that the Applicant is a dependent spouse of a service member of 
the United States Uniformed Services as defined by the Department of Defense; 


  I.  submit evidence that the service member is on full time, active duty pursuant to 
military orders in the State of Arizona; 


  J.  submit evidence that the Applicant is residing in Arizona due to the service 
member's full time, active duty pursuant to military orders in this state; 


  K.  submit character investigation information, in a manner established by the Court, 
including all required supporting documents; 


  L.  not have failed the Arizona bar examination or failed to achieve the Arizona scaled 
score on the uniform bar examination administered within any jurisdiction within five 
years of the date of filing an application under this rule; 


  M.  not have been previously denied admission to the practice of law in Arizona; 
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  N.  agree to advise all clients, prior to providing representation or services, that the 
attorney is temporarily admitted under the military spouse exception. 


  O.  at the time of submitting the verified application, pay an application fee set by the 
Supreme Court. 


 2.  Duration and Renewal. 


  A. A temporary admission will be valid for one year from the date of issuance, unless 
terminated earlier pursuant to paragraph (5). 


  B.  An attorney admitted under this rule may annually renew a temporary admission 
upon: 


   i.  filing a written request for renewal; 


   ii.  paying an  $300 application fee. 


3. Continuing Legal Education.  No later than six months following the attorney's 
temporary admission, the attorney shall certify to the Supreme Court completion of at 
least fifteen hours of continuing legal education on Arizona practice, procedure, and 
ethics.  The attorney shall also comply with Rule 45 and on or before September 15 of 
each year certify completion of at least fifteen (15) hours of such continuing legal 
education during each year for which a temporary admission is renewed. 


 4.  Association of Local Counsel. 


  A.  No attorney temporarily admitted under this rule may appear before any court, 
board, or administrative agency of this state unless the attorney has associated in that 
cause an attorney who is a member in good standing of the State Bar of Arizona 
(hereinafter called local counsel).  The name of local counsel shall appear on all notices, 
orders, pleadings, and other documents filed in the cause.  Local counsel may be required 
to personally appear and participate in pretrial conferences, hearings, trials, or other 
proceedings conducted before the court, board, or administrative agency when the court, 
board, or administrative agency deems such appearance and participation appropriate. 
Local counsel associating with an attorney temporarily admitted under this rule in a 
particular cause shall accept joint responsibility with that attorney to the client, to 
opposing parties and counsel, and to court, board, or administrative agency in that 
particular cause. 


  B.  If the attorney temporarily admitted under this rule has not engaged in the active 
practice of law for at least five years cumulatively, the attorney shall be supervised by 
local counsel as defined above, who will be responsible to the court, the bar, the Supreme 
Court, and the client for all services the temporarily admitted attorney provided pursuant 
to this rule. 
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 5.  Termination. 


  A.  A temporary admission shall terminate, and an attorney shall cease the practice of 
law in Arizona pursuant to that admission, unless otherwise authorized by these rules, 
30 days after any of the following events: 


   i.  the service member's separation or retirement from the United States Uniformed 
Services; 


   ii.  the service member's permanent relocation to another jurisdiction, unless the 
service member's immediately subsequent assignment specifies that the Department of 
Defense does not authorize dependents to accompany the service member, in which case 
the temporary attorney may continue to practice law in Arizona as provided in this rule; 


   iii.  the attorney's permanent relocation outside the state of Arizona for reasons other 
than the service member's relocation; 


   iv.  the attorney's ceasing to be a dependent as defined by the Department of Defense 
or, with respect to the Coast Guard when it is not operating as a service in the Navy, the 
Department of Homeland Security; 


   v.  the attorney's failure to meet the annual licensing requirements for an active 
member of the State Bar of Arizona; 


   vi.  the attorney's request; 


   vii.  the attorney's admission to practice law in Arizona under any other admissions 
rule; 


   viii.  the attorney's failure to achieve the Arizona scaled score on the uniform bar 
examination administered within any jurisdiction; 


   ix.  the attorney's denial of admission to the practice of law in Arizona for violating 
ethical rules; or 


   x.  notice by the Supreme Court at any time, provided that the Clerk of the Supreme 
Court shall mail a copy of the notice of termination to the attorney and associated local 
counsel. 


  B.  An attorney whose temporary admission is terminated shall provide written notice 
to the State Bar of Arizona within thirty (30) days of the terminating event.  


  C.  At least sixty (60) days before termination of the temporary admission, or as soon 
as possible under the circumstances, the attorney shall: 
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   i.  file in each matter pending before any court or tribunal a notice that the attorney 
will no longer be involved in the case; and 


   ii.  provide written notice to all clients receiving representation from the attorney 
that the attorney will no longer represent them. 


 6.  Benefits and Responsibilities of Temporary Admission.  An attorney temporarily admitted 
under this rule shall be entitled to the benefits and responsibilities of active members of 
the State Bar of Arizona, and shall be subject to the jurisdiction of the courts and agencies 
of the State of Arizona and to the State Bar of Arizona with respect to the laws and rules 
of this state governing the conduct and discipline of attorneys to the same extent as an 
active member of the state bar. 


7. Record. The State Bar of Arizona shall maintain a current record of all attorneys 
temporarily admitted under this provision and shall promptly provide such record upon 
request. 
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Rule 39. Provision of Legal Services Following Determination of 
Major DisasterAdmission Pro Hac Vice 


(a) Determination of existence of major disaster. Solely for purposes of this Rule, this 
Court shall determine when an emergency affecting the justice system, as a result of a 
natural or other major disaster, has occurred in: 


(1) the State of Arizona and whether the emergency caused by the major disaster affects 
the entirety or only part of the State, or 


(2) another jurisdiction but only after such a determination and its geographical scope 
have been made by the highest court of that jurisdiction. The authority to engage in the 
temporary practice of law in this jurisdiction pursuant to paragraph (c) of this Rule shall 
extend only to lawyers who principally practice in the geographical area of such other 
jurisdiction determined to have suffered a major disaster causing an emergency affecting 
the justice system and the provision of legal services. 


(b) Temporary practice in this jurisdiction following major disaster. Following the 
determination of an emergency affecting the justice system in the State of Arizona 
pursuant to paragraph (a) of this Rule, or a determination that persons displaced by a 
major disaster in another jurisdiction and residing in Arizona are in need of pro bono 
service and the assistance of lawyers from outside Arizona is required to help provide 
such assistance, a lawyer authorized to practice law in another United States jurisdiction, 
and not disbarred, suspended from practice or otherwise restricted from practice in any 
jurisdiction, may provide legal services in Arizona on a temporary basis. Such legal 
services must be provided on a pro bono basis without compensation, expectation of 
compensation or other direct or indirect pecuniary gain to the lawyer. The provision of 
such legal services shall be supervised by a lawyer assigned and supervised through an 
established not-for-profit bar association, pro bono program or legal services organization 
or through such other organization(s) specifically designated by this Court. 


(c) Temporary practice in this jurisdiction following major disaster in another 
jurisdiction. Following the determination of a major disaster in another United States 
jurisdiction, a lawyer who is authorized to practice law and who principally practices in 
that affected jurisdiction, and who is not disbarred, suspended from practice or otherwise 
restricted from practice in any jurisdiction, may provide legal services in this jurisdiction 
on a temporary basis. Those legal services must arise out of and be reasonably related to 
that lawyer's practice of law in that affected jurisdiction, or area of such other jurisdiction, 
where the major disaster occurred. 


(d) Duration of authority for temporary practice. The authority to practice law in the 
State of Arizona granted by paragraph (b) of this Rule shall end when this Court 
determines that the conditions caused by the major disaster in the State of Arizona have 
ended, except that a lawyer then representing clients in Arizona pursuant to paragraph 
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(b) is authorized to continue the provision of legal services for such time as is reasonably 
necessary to complete the representation. The lawyer shall not, however, thereafter 
accept new clients. The authority to practice law in the State of Arizona granted by 
paragraph (c) of this Rule shall end sixty (60) days after this Court declares that the 
conditions caused by the major disaster in the affected jurisdiction have ended.  


(e) Court appearances. The authority granted by this Rule does not include authority to 
appear in court or before any other tribunal except: 


(1) pursuant to the provisions of Rule 38(a) of these Rules for securing admission pro hac 
vice and, if such authority is granted, any fees for securing such admission shall be 
waived: or 


(2) if this Court, in any determination made under paragraph (a) of this Rule, grants 
blanket permission to appear in all designated courts and other tribunals in this 
jurisdiction to lawyers providing legal services pursuant to paragraph (b). If such an 
authorization is included in such determination, any fees for securing admission pro hac 
vice shall be waived. 


(f) Disciplinary authority and registration requirement. Lawyers providing legal 
services in the State of Arizona pursuant to paragraphs (b) or (c) are subject to this Court's 
disciplinary authority and the Arizona Rules of Professional Conduct, as provided in 
Rule ER 8.5 of those Rules. Lawyers providing legal services in the State of Arizona under 
paragraphs (b) or (c) shall, within thirty (30) days from the commencement of the 
provision of legal services, file a registration statement with the Clerk of this Court. The 
registration statement shall be in a form prescribed by this Court. Any lawyer who 
provides legal services pursuant to, and in accordance with, the provisions of this Rule 
shall not be considered to be engaged in the unauthorized practice of law in the State of 
Arizona. 


(g) Notification to clients. Lawyers authorized to practice law in another United States 
jurisdiction who provide legal services pursuant to this Rule shall inform clients in this 
jurisdiction of the jurisdiction in which they are authorized to practice law, any limits or 
restrictions on that authorization, and that they are not authorized to practice law in the 
State of Arizona except as permitted by this Rule. They shall not state or imply that they 
are otherwise authorized to practice law in the State of Arizona. 


a. 1. Eligibility. An attorney who is not a member of the State Bar of Arizona but is currently 
a member in good standing of the bar of another state or and eligible to practice before 
the highest court in any state, territory or insular possession of the United States 
(hereinafter called a nonresident non-member attorney) and who is of good moral 
character and is familiar with the ethics, professionalism and practices of the legal 
profession in the State of Arizona, may appear as counsel pro hac vice in a particular case 
before any state or local court, board or administrative agency in the State of Arizona 
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upon compliance with this rule. However, except for non-members authorized pursuant 
to Rule 38(a)(10), no person is eligible to appear as counsel pursuant to this rule if that 
person (a) is a resident of the State of Arizona, or (b) is regularly employed in the State of 
Arizona, or (c) is regularly engaged in substantial business, professional, or other 
activities in the State of Arizona. 
 


b. 2. Association of Local Counsel. No nonresidentnon-member attorney may appear pro hac 
vice before any court, board or administrative agency of this state unless the 
nonresidentnon-member attorney has associated in that cause an attorney who is a 
member in good standing of the State Bar of Arizona (hereinafter called local counsel). 
The name of local counsel shall appear on all notices, orders, pleadings, and other 
documents filed in the cause. Local counsel may be required to personally appear and 
participate in pretrial conferences, hearings, trials, or other proceedings conducted before 
the court, board, or administrative agency when the court, board, or administrative 
agency deems such appearance and participation appropriate. Local counsel associating 
with a nonresidentnon-member attorney in a particular cause shall accept joint 
responsibility with the nonresidentnon-member attorney to the client, to opposing 
parties and counsel, and to court, board, or administrative agency in that particular cause. 


a.c.  
b.d. 3. Procedure for Applying. Appearance pro hac vice in a cause is subject to the discretion 


and approval of the court, board, or administrative agency where such cause is pending. 
A nonresidentnon-member attorney desiring to appear pro hac vice under this rule shall 
comply with the procedures set forth herein for each matter where pro hac vice status is 
requested. For good cause shown, a court, board, or administrative agency may permit a 
nonresidentnon-member attorney to appear pro hac vice on a temporary basis prior to 
the completion by the nonresidentnon-member attorney of the application procedures 
set forth herein. At the time such temporary admission is granted, the court, board, or 
administrative agency shall specify a time period for the nonresidentnon-member 
attorney to complete the application procedures, and any temporary pro hac vice 
admission shall be revoked in the event of subsequent failure by the nonresidentnon-
member attorney to so complete the application procedures. 


1. A. Verified Application to State Bar of Arizona.  In order to appear as counsel in any matter 
pending before a court, board, or administrative agency in the State of Arizona, a 
nonresidentnon-member attorney shall: 


(a) file File with the State Bar of Arizona an original and one copy of a verified application 
together with a certificate from the state bar or from the clerk of the highest admitting 
court of each state, territory or insular possession of the United States in which the 
nonresidentnon-member attorney has been admitted to practice law certifying the 
nonresidentnon-member attorney’s date of admission to such jurisdiction and the current 
status of the nonresidentnon-member attorney’s membership or eligibility to practice 
therein; and  
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(b) Pay a non-refundable application fee equal to the current dues paid by active members 
of the State Bar of Arizona for the calendar year in which such application is filed plus an 
additional assessment set by the Arizona Supreme Court for the Client Protection Fund, 
with the following exceptions: 


i) ; provided that nNot more than one application fee may be required per 
nonresidentnon-member attorney for consolidated or related matters regardless of how 
many applications are made in the consolidated or related proceedings by the 
nonresidentnon-member attorney. 


ii) ; and further provided that the requirement ofThe an application fee shall be 
waived i)(1) for Judge Advocate General’s Corps’ military attorneys practicing before the 
Military Trial Court of the State of Arizona ore the Arizona Court of Military Appeals 
and ii)(2) to permit pro bono representation of an indigent client or clients. An attorney 
seeking a fee waiver to provide pro bono representation of an indigent client or clients 
shall include in the application a verification that all clients represented in the action are 
indigent and that no attorney fee shall be paid by the client. “Indigent” is defined as those 
individuals whose gross income is at or below 125% of the federal poverty guidelines, as 
calculated in conformity with the eligibility requirements for Legal Services Corporation 
grantees, currently codified at 45 C.F.R. Section 1611. 


Fifteen percent of the non-refundable application fee paid pursuant to this section shall 
be deposited into a civil legal services fund to be distributed by the Arizona Foundation 
for Legal Services and Education entirely to approved legal services organizations, as that 
term is defined in subparagraph (f) of this rule. 


2. B. Notice of Receipt by State Bar of Complete Application. Upon receipt of the verified 
application and fee from the nonresidentnon-member attorney as described above, the 
State Bar of Arizona shall issue to local counsel a Notice of Receipt of Complete 
Application thatwhich states: (1) whether the nonresidentnon-member attorney has 
previously made any application or motion pursuant to this rule within the preceding 
three years; (2) the date of any such application or motion; and (3) whether the application 
or motion was granted or denied by the court or administrative agency. The State Bar of 
Arizona Notice shall include as exhibits: (1) the original verified application and (2) the 
original certificate(s) of good standing. The State Bar shall retain cCopies of verified 
applications, certificates of good standing and orders granting, denying or revoking 
applications to appear pro hac vice shall be retained by the State Bar of Arizona for three 
(3) years. 


C3. Motion to Associate Counsel Pro Hac Vice. Local counsel shall file a motion to associate 
counsel pro hac vice with the court, board, or administrative agency where the cause is 
pending, together with proof of service on all parties in accordance with Arizona Rules 
of Civil Procedure. The motion to associate counsel pro hac vice shall include as exhibits: 
(1) the original verified application; (2) the original certificates of good standing; and (3) 
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the State Bar of Arizona Notice. The motion to associate counsel pro hac vice shall also be 
accompanied by a proposed order granting or denying the motion. Local counsel shall 
mail aA copy of each order granting or denying the motion as entered by the court, board, 
or administrative agency shall be mailed by local counsel to the State Bar of Arizona. 


D4. Entry of Order. The order granting or denying the motion to associate counsel pro hac 
vice shall be entered by the court, board, or administrative agency no later than 20 days 
(exclusive of weekends and holidays) after the filing of such motion. A nonresidentnon-
member attorney shall make no appearance in a cause until the court, board, or 
administrative agency where the cause is pending enters the order granting the motion 
to associate counsel pro hac vice. The order granting pro hac vice status shall be valid for 
a period of one year from the date of entry, and shall be renewed for subsequent one year 
periods upon compliance with renewal procedures as specified herein. 


e.  4. Verified Application. The verified application required by this rule shall be on a form 
approved by the Board Arizona Supreme Court of Governors of the State Bar of Arizona 
and available at the clerk of the court, board, or administrative agency where such cause 
is pending and shall state: 


1A. the title of the case or cause, court, board, or agency and docket number in which the 
nonresidentnon-member attorney will be seeking to appear pro hac vice, and whether 
this case or cause is a related or consolidated matter for which the nonresidentnon-
member attorney has previously applied to appear pro hac vice; 


2. B. the nonresidentnon-member attorney’s residence and office address; 


 


 


3. C. the court(s)jurisdictions to which the nonresidentnon-member attorney has beenis 
admitted to practice and the date(s) of such admission; 


 


4. D. that whether the nonresidentnon-member attorney is an active member in good 
standing of such court(s)jurisdictions; 


 


5. E. that the nonresidentnon-member attorney is not currently disbarred or suspended 
in any court; 
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6. F. whether the nonresidentnon-member attorney is currently subject to any pending 
disciplinary proceeding by any court, agency or organization authorized to discipline 
attorneys at law, and if so pending, the application shall specify the jurisdiction, the 
nature of the matter under investigation and the name and address of the disciplinary 
authority investigating the matter; 


 7. G. whether the nonresidentnon-member attorney has ever been disciplined by any 
court, agency, or organization authorized to discipline attorneys at law; 


8. H. the court, board, or administrative agency, title of cause and docket number in 
which the nonresidentnon-member attorney has filed an application to appear as counsel 
under this rule in this state in the preceding three years, the date of each application, and 
whether it was granted; 


9.I. the name, address and telephone number of local counsel; 


10. J. the name of each party in the cause and the name and address of counsel of record 
who is appearing for each party; 


 11. that the non-member attorney acknowledges K. that the nonresident attorney certifies 
that he or she acknowledges that he or she shall be subject to the jurisdiction of the courts 
and agencies of the State of Arizona and to the State Bar of Arizona with respect to the 
law of this state governing the conduct of attorneys to the same extent as an active 
member of the State Bar of Arizona, as provided in Rule 46(b), Rules of the Supreme 
Court; 


12. L. that the nonresidentnon-member attorney will review and comply with 
appropriate rules of procedure as required in the underlying cause; and 


13. M. that the nonresidentnon-member attorney understands and shall comply with the 
standards of professional conduct required of members of the State Bar of Arizona. 


 e.  5. Discretion. The granting or denial of a motion to associate counsel pro hac vice 
pursuant to this rule by the court, board, or administrative agency is discretionary. The 
court, board, or administrative agency may revoke the authority of a nonresidentnon-
member attorney to make continued appearances pursuant to this rule. Absent special 
circumstances, repeated appearances by any person pursuant to this rule may be the 
cause for denial of the motion to associate counsel pro hac vice. Such special 
circumstances may include, but are not limited to, the following: 


 1. A. a showing that the cause involves a complex area of law in which the 
nonresidentnon-member attorney possesses a special expertise, or 


  2. B. a lack of local counsel with expertise in the area of law involved in the cause. 
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f.6. Transfer. The nonresidentnon-member attorney shall be deemed admitted in the event 
venue in such action is transferred to another county or court or is appealed; provided, 
however, that the court having jurisdiction over such transferred or appealed cause may 
revoke the authority of the nonresidentnon-member attorney to appear pro hac vice. 


g.  


h.g. 7. Continuing Duties to Advise of Changes in Status. A nonresidentnon-member attorney 
admitted pro hac vice shall have the continuing obligation during the period of such 
admission to promptly advise the State Bar of Arizona of a disposition made of pending 
charges or the institution of any new disciplinary proceedings or investigations. The State 
Bar of Arizona shall then advise any court, board, or administrative agency where the 
nonresidentnon-member attorney has been admitted pro hac vice of any such 
information. A nonresidentnon-member attorney shall promptly advise the State Bar of 
Arizona if permission to appear pro hac vice pursuant to this rule is revoked by any court, 
board, or administrative agency. 


 h. 8. Renewal of Application. On or before each anniversary date of the filing of the verified 
application with the State Bar of Arizona, local counsel must certify to the State Bar of 
Arizona whether (a) the nonresidentnon-member attorney continues to act as counsel in 
the cause; or (b) such cause has been adjudicated to a final conclusion or is otherwise 
concluded. Any nonresidentnon-member attorney who continues to act as counsel in the 
cause shall remit to the State Bar of Arizona on or before each anniversary date an 
assessment set by the Arizona Supreme Court for the Client Protection Fund and a fee 
equal to the current dues paid by active members of the State Bar of Arizona for the 
calendar year in which such renewal is sought, unless the nonresidentnon-member 
attorney is waived under paragraph (a)(3)(A) (c)(1)(B)(ii) of this rule as a Judge Advocate 
General’s Corps’ military attorney or as an attorney providing pro bono representation 
of an indigent client. 


 


Fifteen percent of the non-refundable application fee paid pursuant to this section shall be 
deposited into a civil legal services fund administered by the Arizona Foundation for 
Legal Services and Education, to be distributed to and used exclusively for approved 
legal services organizations, as that term is defined in subparagraph (f) of this rule. 


 


i9.  Failure to Renew. Any nonresidentnon-member attorney who continues to appear pro hac 
vice in a cause and fails to pay the renewal fees set forth in paragraph (a)(8) of this rule 
shall be suspended from appearance in any cause upon the expiration of a period of thirty 
days from the anniversary date. The executive director of the State Bar of Arizona shall 
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notify the nonresidentnon-member attorney and local counsel of the suspension and shall 
file a certified copy of the notice with the court, board or administrative agency where 
the cause is filed. The nonresidentnon-member attorney may be reinstated upon the 
payment of fees set forth in paragraph (a)(8) of this rule and a $50 late penalty. Upon 
payment of all accrued fees and late penalty, the executive director shall reinstate the 
nonresidentnon-member attorney and shall certify such reinstatement to the court, 
board, or administrative agency where the cause is filed. 


  


j. 10. Annual Reporting. The State Bar of Arizona shall prepare an annual report which shall 
list: (a) all applications filed pursuant to this rule during the preceding twelve months; 
(b) the names of all applicants; and (c) whether the application was granted or denied. 
The report shall be available for inspection at the offices of the State Bar of Arizona, and 
shall be provided to the Supreme Court. 


  


k. 11. Disciplinary Jurisdiction of the State Bar of Arizona. As provided in Rule 46(b), Rules of 
the Supreme Court, a nonresidentnon-member attorney admitted pro hac vice pursuant 
to these rules shall be subject to the jurisdiction of the courts and agencies of the State of 
Arizona and to the State Bar of Arizona with respect to the laws and rules of this state 
governing the conduct and discipline of attorneys to the same extent as an active member 
of the State Bar of Arizona. 


 


l.  Disposition of Fees. Fifteen percent of the application fees paid pursuant to this rule shall 
be deposited into a civil legal services fund to be distributed by the Arizona Foundation 
for Legal Services and Education entirely to approved legal services organizations, as that 
term is defined in subparagraph (f) and (g) of this rule. 


  


62 
 







 Rule 42.  Rules of Professional Conduct 


 ER 1.0 Terminology 


. . . . 


COMMENT 


. . . . 


 [8]  This definition applies to situations where screening of a personally disqualified 
lawyer is permitted to remove imputation of a conflict of interest under ERs 1.10, 1.11, 
1.12 or 1.18. 


 


ER 1.5.  Fees 


. . . .  


 (e) A division of a fee between lawyers who are not in the same firm may be made only 
if: 


 (1) the division is in proportion to the services performed by each lawyer or the division 
is in proportion to the services performed by each lawyer or each lawyer receiving any 
portion of the fee assumes joint responsibility for the representation 


  (2) the client agrees, in a writing signed by the client, to the participation of all the 
lawyers involved and the division of the fees and responsibilities between the lawyers 
and the division of the fees and responsibilities between the lawyers and 


  (3) the total fee is reasonable.  


. . . . 


Comments 


. . . . 


Division of Fee 


 [8]  A division of fee is a single billing to a client covering the fee of two or more lawyers 
who are not in the same firm.  A division of fee facilitates association of more than one 
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lawyer in a matter in which neither alone could serve the client as well, and most often is 
used when the fee is contingent and the division is between a referring lawyer and a trial 
specialist.  Paragraph (e) permits the lawyers to divide a fee by agreement between the 
participating lawyers if the division is in proportion to the services performed by each 
lawyer or  the division is in proportion to the services performed by each lawyer or all 
lawyers lawyers assume joint responsibility for the representation and the client agrees, 
in a writing signed by the client, to the arrangement.  A lawyer should only refer a matter 
to a lawyer who the referring lawyer reasonably believes is competent to handle the 
matter and any division of responsibility among lawyers working jointly on a matter 
should be reasonable in light of the client’s need that the entire representation be 
competently and diligently completed.   and any division of responsibility among 
lawyers working jointly on a matter should be reasonable in light of the client’s need that 
the entire representation be diligently completed.  See ERs 1.1, 1.3., 1.3.  If the referring 
lawyer knows that the lawyer to whom the matter was referred has engaged in a violation 
of these Rules, the referring lawyer should take appropriate steps to protect the interests 
of the client.  Except as permitted by this Rule, referral fees are prohibited by ER 7.2(b).  
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ER 1.6.  Confidentiality of Information   


 (a) A lawyer shall not reveal confidential information, as defined in this Rule, or use 
such information to the disadvantage of a client or for the advantage of the lawyer or a 
third person, relating to the representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to carry out the representation or 
the disclosure is permitted or required by paragraphs (b), (c) or (d), or ER 3.3(a)(3). 


“Confidential information” consists of information gained during or relating to the 
representation of a client, whatever its source, that is (a) protected by applicable 
privileges and protections (b) likely to be embarrassing or detrimental to the client if 
disclosed, or (c) information that the client has requested to be kept confidential.  
“Confidential information” does not ordinarily include (i) a lawyer’s legal knowledge or 
legal research or (ii) information that is generally known in the local community or in the 
trade, field or profession to which the information relates.     


 . . . . 


Comment 


 [1]  This Rule governs the disclosure by a lawyer of information relating to the 
representation of a client during the lawyer's representation of the client.  See ER 1.18 for 
the lawyer's duties with respect to information provided to the lawyer by a prospective 
client, ER 1.9(c)(2) for the lawyer's duty not to reveal information relating to the lawyer's 
prior representation of a former client and ERs 1.8(b) and 1.9(c)(1) for the lawyer's duties 
with respect to the use of such information to the disadvantage of clients and former 
clients. 


 [2]  A fundamental principle in the client-lawyer relationship is that, in the absence of 
the client's informed consent, the lawyer must not reveal confidential information 
relating to the representation.  See ER 1.0(e) for the definition of informed consent.  This 
contributes to the trust that is the hallmark of the client-lawyer relationship.  The public 
is better protected if full and open communication by the client is encouraged than if it is 
inhibited.  The client is thereby encouraged to seek legal assistance and to communicate 
fully and frankly with the lawyer even as to embarrassing or legally damaging subject 
matter.  The lawyer needs this information to represent the client effectively and, if 
necessary, to advise the client to refrain from wrongful conduct.  Almost without 
exception, clients come to lawyers in order to determine their rights and what is, in the 
complex of laws and regulations, deemed to be legal and correct.  Based upon experience, 
lawyers know that almost all clients follow the advice given, and the law is upheld.  
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 [3]  The principle of client-lawyer confidentiality is given effect by related bodies of law:  
the attorney-client privilege, the work product doctrine, and the rule of confidentiality 
established in professional ethics.  The attorney-client privilege and work product 
doctrine apply in judicial and other proceedings in which a lawyer may be called as a 
witness or otherwise required to produce evidence concerning a client.  The rule of client-
lawyer confidentiality also applies in such situations where evidence is sought from the 
lawyer through compulsion of law.  The confidentiality rule, for example, applies not 
only to matters communicated in confidence by the client but also to all information 
relating to the representation, whatever its source.  A lawyer may not disclose such 
information except as authorized or required by the Rules of Professional Conduct or 
other law. 


 [4]  Paragraph (a) prohibits a lawyer from revealing information relating to the 
representation of a client.  This prohibition also applies to disclosures by a lawyer that do 
not in themselves reveal protected information but could reasonably lead to the discovery 
of such information by a third person.  A lawyer's use of a hypothetical to discuss issues 
relating to the representation is permissible so long as there is no reasonable likelihood 
that the listener will be able to ascertain the identity of the client or the situation involved. 


Authorized Disclosure 


 [5]  Except to the extent that the client's instructions or special circumstances limit that 
authority, a lawyer is impliedly authorized to make disclosures about a client when 
appropriate in carrying out the representation some situations, for example, a lawyer 
may be impliedly authorized to admit a fact that cannot properly be disputed or, to make 
a disclosure that facilitates a satisfactory conclusion to a matter.  Lawyers in a firm may, 
in the course of the firm's practice, disclose to each other information relating to a client 
of the firm, unless the client has instructed that particular information be confined to 
specified lawyers. 


 [6]  The requirement of maintaining confidentiality of information relating to 
representation applies to government lawyers who may disagree with the policy goals 
that their representation is designed to advance. 


. . . . 


 [20]  A lawyer must act competently to safeguard confidential information relegating 
to the representation of a client against inadvertent or unauthorized disclosure by the 
lawyer or other persons who are participating in the representation of the client or who 
are subject to the lawyer’s supervision.  See ERs 1.1, 5.1 and 5.3. 
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 [21]  When transmitting a communication that includes confidential information 
relating to the representation of a client, the lawyer must take reasonable precautions to 
prevent the information from coming into the hands of unintended recipients.  The duty, 
however, does not require that the lawyer use special security measures if the method of 
communication affords a reasonable expectation of privacy.  Special circumstances, 
however, may warrant special precautions.  Factors to be considered in determining the 
reasonableness of the lawyer’s expectation of confidentiality include the sensitivity of the 
information and the extent to which the privacy of the communication is protect by law 
or by a confidentiality agreement.  A client may require the lawyer to implement special 
security measures not required by this Rule or may give informed consent to the use of a 
means of communication that would otherwise be prohibited by this Rule. 
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ER 1.10. Imputation of Conflict of Interest 


 (a)  While lawyers are associated in a firm, none of them shall knowingly represent a 
client when any one of them practicing alone would be prohibited from doing so by 
ERs 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited 
lawyer and does not present a significant risk of materially limiting the representation 
of the client by the remaining lawyers in the firm. 


 (b)  When a lawyer has terminated an association with a firm, the firm is not 
prohibited from thereafter representing a person with interests materially adverse to 
those of a client represented by the formerly associated lawyer and not currently 
represented by the firm. unless: 


  (1)  the matter is the same or substantially related to that in which the formerly 
associated lawyer represented the client; and 


  (2)  any lawyer remaining in the firm has information protected by ERs 1.6 and 1.9(c) 
that is material to the matter.  If the only such information is contained in documents or 
electronically stored information maintained by the firm, and the firm adopts screening 
procedures that are reasonably adequate to prevent access to such documents or 
electronically stored information by the remaining lawyers, those remaining lawyers will 
not be considered to have protected information within the meaning of this Rule. 


 (c)  A disqualification prescribed by this Rule may be waived by the affected client 
under the conditions stated in ER 1.7. 


 (d)  When a lawyer becomes associated with a firm, no lawyer associated in the firm 
shall knowingly represent a person in a mater in which that lawyer is disqualified under 
ER 1.9 unless: 


  (1) the matter does not involve a proceeding before a tribunal in which the personally 
disqualified lawyer had a substantial role; 


 


(2) the personally disqualified lawyer is timely screened from any participation in the 
matter and is apportioned no part of the fee therefrom; and 


  (32) written notice is promptly given to any affected former client to enable it to 
ascertain compliance with the provisions of this Rule.  The written notice shall include a 
description of the screening procedures adopted; a statement of the firm’s and of the 
screened lawyer’s compliance with these Rules; and an agreement by the firm to respond 
promptly to any written inquires or objections by the former client about the screening 
procedures; and  
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  (3) the screening procedures adopted are reasonably adequate under the 
circumstances to prevent material information from being disclosed to the firm and its 
client. 


 (e)  The disqualification of lawyers associated in a firm with former or current 
government lawyers is governed by ER 1.11. 


 


 


COMMENT [2003 AMENDMENT] 


. . . . 


Principles of Imputed Disqualification 


. . . . 


 [5]  ER 1.10(b) operates to permit a law firm, under certain circumstances, to represent 
a person with interests directly adverse to those of a client represented by a lawyer who 
formerly was associated with the firm.  The Rule applies regardless of when the formerly 
associated lawyer represented the client.  However, the law firm may not represent a 
person with interests adverse to those of a present client of the firm, which would violate 
ER 1.7.  Moreover, the firm may not represent the person where the matter is the same or 
substantially related to that in which the formerly associated lawyer represented the 
client and any other lawyer currently in the firm has material information protected by 
ERs 1.6 and 1.9(c).  For purposes of determining whether any current lawyer in the firm 
has such material information, information maintained by a firm in the form of 
documents, including electronically stored information, will not be imputed to the 
remaining lawyers if the firm adopts screening procedures that are reasonably adequate 
under the circumstances to prevent the remaining lawyers from accessing such 
information.  In determining whether screening procedures are reasonably adequate, 
factors to be considered include whether technology is available and has been 
implemented to restrict lawyer access to electronically stored information maintained by 
the firm and whether adequate notice is provided to lawyers in the firm regarding the 
screening procedures.  Further guidance is provided in ER 1.0, comments [8] – [10].  In 
addition, the firm should consider whether its lawyers have access to internal electronic 
databases that utilize research memoranda or other work product from past client 
representations, to ensure that any protected information is removed from such 
databases or that access is appropriately restricted. 


. . .  
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 [9]  Rule 1.10(d) removes the imputation otherwise required by ER 1.10(a), but unlike 
section (c), it does so without requiring that there be informed consent by the former 
client.  Instead, it requires that the procedures and requirements laid out in sections (d)(1) 
and (2) be followed.  For purposes of section (d), in determining the adequacy of 
screening procedures “under the circumstances,” factors to be considered include 
whether technology is available and has been implemented to restrict lawyer access to 
electronically stored information maintained by the firm.  Other relevant circumstances 
may include the size of the matter in relation to the overall business of the firm, the 
number of lawyers in the firm that are actively involved in the matter that is the subject 
of the screening measures, or other factors that may make it difficult to implement a 
screen that is reasonably adequate to ensure that protected information is not disclosed, 
even inadvertently.  Additional guidance is provided in ER 1.0, comments [8] – [10].  
There may be some circumstances when, taking all factors into account, screening 
procedures will not be reasonably adequate to guard against inadvertent disclosure of 
protected information.  Lawyers should also be aware that even when screening 
procedures have been adopted that comply with this Rule, tribunals may consider 
additional factors in ruling upon motions to disqualify a lawyer from pending litigation. 


 [10]  Paragraph (d)(1) does not prohibit the screened lawyer from receiving a salary or 
partnership share established by prior independent agreement, but the lawyer may not 
receive compensation directly related to the matter in which the lawyer is disqualified. 


 [11]  The notice required by paragraph (d)(2) generally should include a description of 
the screened lawyer’s prior representation and be given as soon as practicable after the 
need for screening becomes apparent.  It also should include a statement by the screened 
lawyer and the firm that the client’s material confidential information has not been 
disclosed or used in violation of the Rules.   


 


 [12]  The requirements of ERs 5.1 and 5.3 should be considered in implementing 
screening procedures under this Rule.  If the screened lawyer or the firm become aware 
that the screening procedures have been violated or are ineffective, reasonable steps 
should be taken to remedy the deficiencies and prevent prejudice to the impacted client. 


 


  


70 
 







ER 1.13.  Organization as Client 


 (a) A lawyer employed or retained by an organization represents the organization 
acting through its duly authorized constituents. 


. . . . 


COMMENT [2004 AMENDMENT] 


. . . . 


Government Agency 


 [9]  The duty defined in this Rule applies to governmental organizations.  Defining 
precisely the identity of the client and prescribing the resulting obligations of lawyers 
may be more difficult in the government context.  See Scope [18].  Although in some 
circumstances the client may be a specific agency, it may also be a branch of government, 
such as the executive branch, or the government as a whole.  For example if the action or 
failure to act involves the head of the bureau, either the department of which the bureau 
is a part or the relevant branch of government may be the client for purposes of this Rule.  
Moreover, in a matter involving the conduct of government officials, a government 
lawyer may have authority to question such conduct more extensively than that of a 
lawyer for a private organization in similar circumstances.  Thus, when the client is a 
governmental organization, a different balance may be appropriate between maintaining 
confidentiality and assuring that the wrongful act is prevented or rectified, for public 
business is involved.  In addition, duties of lawyers employed by the government or 
lawyers in military service may be defined by statutes and regulation.  This Rule does not 
limit that authority.  See Scope.  Government lawyers also may have authority to 
represent the “public interest” in circumstances where a private lawyer would not be 
authorized to do so. 


 [10]  A government lawyer may have an obligation defined by statute, regulation, or 
case law to render legal advice to various constituents of a government organization, 
including elected officials, multi-member boards, or agencies, or to other governmental 
organizations.  Some government lawyers may themselves be elected officials who have 
statutory obligations to take formal action against government constituents under certain 
circumstances.  Normally, the government lawyer advises each constituent of a 
government organization not in his individual capacity but as a representative of the 
organizational client.  In that event, there is only one client, and thus no joint 
representation or conflict of interest.  See ER 1.7 cmts. [28] to [30].  The lawyer must make 
the identity of that client clear to the constituents and determine which constituent has 
authority to act for the government entity in each instance.  The lawyer must also disclose 
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to the constituents any limitations that are imposed on the lawyer’s representation or 
advice as a result of the lawyer’s other statutory obligations.  See ER 1.2(c) and related 
comments. 


[Renumber subsequent comments] 


  


72 
 







ER 3.4  Fairness to Opposing Party and Counsel 


 A lawyer shall not: 


 (a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy 
or conceal a document or other material having potential evidentiary value.  A lawyer 
shall not counsel or assist another person to do any such act; 


. . . . 


Comment [2003 amendment] 


. . . .  


 [2]  Documents and other items of evidence are often essential to establish a claim or 
defense.  Subject to evidentiary privileges, the right of an opposing party, including the 
government, to obtain evidence through discovery or subpoena is an important 
procedural right.  The exercise of that right can be frustrated if relevant material is altered, 
concealed or destroyed.  Applicable law in many jurisdictions makes it an offense to 
destroy material for purpose of impairing its availability in a pending proceeding or one 
whose commencement can be foreseen.  Falsifying evidence is also generally a criminal 
offense.  Paragraph (a) applies to evidentiary material generally, including electronically 
stored informationcomputerized information.  Applicable law may permit a lawyer to 
take temporary possession of physical evidence of client crimes for the purpose of 
conducting a limited examination that will not alter or destroy material characteristics of 
the evidence.  In such a case, applicable law may require the lawyer to turn the evidence 
over to the police or other prosecuting authority, depending on the circumstances.   
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ER 3.5.  Impartiality and Decorum of the Tribunal 


 A lawyer shall not: 


 (a) seek to influence a judge, juror, prospective juror, or other official of a tribunal by 
means prohibited by law; 


 (b) communicate ex parte with such a person during the proceeding unless authorized 
to do so by law or court order; 


. . . . 


Comment [2003 rule] 


. . . . 


 [6]  At times, a government entity is required to act in a “quasi-judicial” capacity as part 
of an administrative process.  In that capacity, it may act as the decision-maker in 
contested proceedings or hear appeals from the determinations of another officer, body 
or agency of the same government.  A government lawyer may be called upon to advise 
the tribunal after another lawyer in the same office has advised the other government 
constituent about the matter, or while another attorney from the same office appears 
before the tribunal.  Advice given by the lawyer to the tribunal does not constitute 
impermissible ex parte contact, provided that reasonable measures are taken to ensure 
the fairness of the administrative process, such as using different attorneys to advise and 
represent the two constituents and screening those lawyers from one another or strictly 
limiting the lawyer’s advice to the tribunal to procedural matters. In no event can the 
same lawyer both provide advice to the tribunal and appear before it in the same matter, 
even if the advice is limited to procedural advice. 


[Renumber subsequent comments] 
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 ER 4.2.  Communication with Person Represented by Counsel 


 In representing a client, a lawyer shall not communicate about the subject of the 
representation with a party the lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other lawyer or is authorized by law to 
do so. 


. . . . 


Comment [2003 amendment] 


 [1]  This Rule does not prohibit communication with a party, or an employee or agent 
of a party, concerning matters outside the representation.  For example, the existence of 
a controversy between a government agency and a private party, or between two 
organizations, does not prohibit a lawyer for either from communicating with nonlawyer 
representatives of the other regarding a separate matter.  Also, parties to a matter may 
communicate directly with each other and a lawyer having independent justification for 
communicating with the other party is permitted to do so.  Communications authorized 
by the law include, for example, the right of a party to a controversy with a government 
agency to speak with government officials about the matter.  


 [2]  Communications authorized by law may include communications by a lawyer on 
behalf of a client who is exercising a constitutional or other legal right to communicate 
with the government.  Communications authorized by law may also include investigative 
activities of lawyers representing governmental entities, directly or through investigative 
agents, prior to the commencement of criminal or civil enforcement proceedings.  When 
communicating with the accused in a criminal prosecution about a matter other than the 
criminal prosecution, a government lawyer must comply with this Rule in addition to 
honoring the constitutional rights of the accused.   The fact that a communication does 
not violate a state or federal constitutional right is insufficient to establish that the 
communication is permissible under this Rule. 


 [Renumber subsequent comments] 


 


ER 5.5.  Unauthorized Practice of Law; Multijurisdictional Practice of Law 


 (a)  A lawyer shall not practice law in a jurisdiction in violation of the regulation of the 
legal profession in that jurisdiction, or assist another in doing so. 


 (b)  Except as authorized by these Rules or other law, Aa lawyer who is not admitted to 
practice in Arizona shall not: 
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 (1) except as authorized by these Rules or other law, establish an office or other 
systematic and continuous presenceengage in the regular practice of Arizona law  for the 
practice of law; or 


 (2)  hold out to the public or otherwise represent that the lawyer is admitted to practice 
Arizona law. 


 (c)  A lawyer admitted in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, may provide legal services on a temporary 
basis in Arizona that involve Arizona law and which: 


 (1)  are undertaken in association with a lawyer who is admitted to practice in Arizona 
and who actively participates in the matter. 


 (2)  are in or reasonably related to a pending or potential proceeding before a tribunal 
in this Arizona or another jurisdiction, if the lawyer, or a person the lawyer is assisting, 
is authorized by law or order to appear in such proceeding or reasonably expects to be so 
authorized; 


 (3)  are in or reasonably related to a pending or potential arbitration, mediation, or other 
alternative dispute resolution proceeding in this Arizona or another jurisdiction, if the 
services arise out of or are reasonably related to the lawyer's practice in a jurisdiction in 
which the lawyer is admitted to practice and are not services for which the forum requires 
pro hac vice admission; or 


 (4)  are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related 
to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice. 


 (d)  A lawyer admitted in another United States jurisdiction, or a lawyer admitted in a 
jurisdiction outside the United States, not disbarred or suspended from practice in any 
jurisdiction, may provide legal services in Arizona that exclusively involve as authorized 
by federal law, the law of another  or other law of this jurisdiction, or tribal law.  


 (e)  A lawyer admitted in another United States jurisdiction, or a lawyer admitted in a 
jurisdiction outside the United States, not disbarred or suspended from practice in any 
jurisdiction, and registered pursuant to Rule 38(h) of these rules, may provide legal 
services in this jurisdictionArizona that are provided to the lawyer's employer or its 
organizational affiliates and are not services for which the forum requires pro hac vice 
admission is required. 


 (fe)  Any attorney who engages in the authorized multijurisdictional practice of law in 
the State of Arizona under this rule must advise the lawyer's client that the lawyer is not 
admitted to practice in Arizona, and must obtain the client's informed consent to such 
representation. 
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 (gf)  Attorneys not admitted to practice in the State of Arizona, who are admitted to 
practice law in any other jurisdiction in the United States and who appear in any court of 
record or before any administrative hearing officer in the State of Arizona, must also 
comply with Rules of the Supreme Court of Arizona governing pro hac vice admission.  
See Rule 38(a).  


 (hg)  Any attorney who engages in the multijurisdictional practice of law in the State of 
Arizona, whether authorized in accordance with these Rules or not, shall be subject to the 
Rules of Professional Conduct and the Rules of the Supreme Court regarding attorney 
discipline in the State of Arizona. 


COMMENT 


 [1] Paragraph (a) applies to the unauthorized practice of law by a lawyer, whether 
through the lawyer's direct action or by the lawyer assisting another person. The 
definition of the practice of law is established by law and varies from one jurisdiction to 
another. For Arizona’s definition, see Rule 31(a)(2)(A). Whatever the definition, limiting 
the practice of law to members of the bar protects the public against rendition of legal 
services by unqualified persons. Paragraph (ba) does not prohibit a lawyer from 
employing the services of paraprofessionals and delegating functions to them, so long as 
the lawyer supervises the delegated work and retains responsibility for their work. See 
ER 5.3. Likewise, it does not prohibit lawyers from providing professional advice and 
instruction to nonlawyers whose employment requires knowledge of law, for example, 
claims adjusters, employees of financial or commercial institutions, social workers, 
accountants and persons employed in government agencies. In addition, a lawyer may 
counsel nonlawyers who wish to proceed pro se. 


 [2] Other than as authorized by these Rules or other law or this Rule, a lawyer who 
is not admitted to practice in Arizona violates paragraph (b)(1) if the lawyer engages 
in the regular practice of Arizona law in Arizona.  A Llawyers who isare not admitted 
to practice in Arizona  members of the State Bar of Arizona violates paragraph (b)(2) 
if the lawyer fails to state may comply with paragraph (b)(2) by stating in any 
advertisement or communication that targets or specifically offers legal services to 
Arizona residents that: (1) the non-memberlawyer is not licensed to practice  Arizona 
law the Supreme Court of Arizona; or and (2) the non-member's lawyer’s practice is 
limited to federal legal matters, such as immigration law, or tribal legal matters, or the 
law of another jurisdiction. (for example, a non-member may state his or her practice 
is limited to immigration matters). See ERs 7.1(a) and 7.5(b). 


[4] There are occasions in which a lawyer admitted to practice in another United States 
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may 
provide legal services on a temporary basis in Arizona that involve Arizona law under 
circumstances that do not create an unreasonable risk to the interests of their clients, the 
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public or the courts.  Paragraph (c) identifies four such circumstances.  The fact that 
conduct is not so identified does not imply that the conduct is or is not authorized.   


[5] There is no single test to determine whether a lawyer’s provision of legal services 
involving Arizona  law are provided on a “temporary basis” in Arizona, and may 
therefore be permissible under paragraph (c).  Services may be “temporary” even though 
the lawyer provides legal services in Arizona that involve Arizona law on a recurring 
basis, or for an extended period of time, as when the lawyer is representing a client in a 
single lengthy negotiation or litigation. 


 


 


 


Note: First sentence of comment [1] added effective 1/1/15 


 


78 
 







Appendix B 


COMMITTEE ON THE REVIEW OF SUPREME COURT RULES 
GOVERNING PROFESSIONAL CONDUCT AND THE PRACTICE OF LAW 


 
Chair 


Justice Ann A. Scott Timmer 
Arizona Supreme Court 


 
Members 


 
Mary Jo Foster      Maret Vessella  
Office of the Arizona Attorney General   Chief Bar Counsel, State Bar  
 
Kimberly A. Demarchi     Whitney Cunningham 
Lewis Roca Rothgerber LLP    Aspey Watkins & Diesel PLLC 
 
Leticia Marquez      Jennifer Burns 
Federal Public Defender – Tucson    Public Member 
         
Nancy A. Greenlee      Jodi Knobel Feuerhelm 
Private Practice      Perkins Coie LLP 
 
Honorable Samuel A. Thumma    James J. Belanger 
Court of Appeals, Division I    Coppersmith Brockelman PLC 
 
Geoffrey M. T. Sturr     Amelia C. Cramer 
Osborn Maledon PA     Arizona Prosecuting Attorneys 
        Advisory Council 
 


Consultant 
 


Patricia A. Sallen 
State Bar of Arizona 
 


Staff 
 


Lisa Panahi       Patricia Seguin 
State Bar of Arizona      State Bar of Arizona 
 
 






image9.emf
R-15-0022  Petition.pdf


R-15-0022 Petition.pdf





















image10.emf
R-15-0024  Petition.pdf


R-15-0024 Petition.pdf


1 


 


David K. Byers, Administrative Director 


Administrative Office of the Courts 


1501 W. Washington St., Ste. 411 


Phoenix, AZ 85007 


(602) 452-3301 


Projects2@courts.az.gov 


 


 


IN THE SUPREME COURT 


 


STATE OF ARIZONA 


 


 


In the Matter of: 


 ) 


PETITION TO AMEND ) 


RULE 41 OF THE    ) Supreme Court No. R-15-________ 


ARIZONA RULES OF  )  


CRIMINAL PROCEDURE ) (Modified Comment Period 


 ) Requested) 


 


 Pursuant to Rule 28 of the Rules of the Arizona Supreme Court, David K. 


Byers, Administrative Director, Administrative Office of the Courts, respectfully 


petitions this Court to adopt the attached proposed amendment to Rule 41, Form 2, 


of the Rules of Criminal Procedure. The amendment to Form 2 is set forth in the 


accompanying Appendix A.  


 I. Background and Purpose of the Proposed Rule Amendment.   


One of the goals enumerated in Goal One of the 2014-2019 Strategic 


Agenda for Arizona’s Courts is expanding electronic access to court documents 


and data with appropriate protections for security and privacy.  In addition, one of 
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the goals enumerated in Goal Three is expanding the e-warrants project to other 


justice system entities.  


Technological advances including electronic document management systems 


and electronic submittal of citations create efficiencies in case management, 


document retrieval and storage, and public access.  However, the lack of a single 


standard warrant form in the Arizona Rules of Criminal Procedure leads to 


technological inefficiency for many of the Arizona courts and law enforcement 


agencies that are planning or implementing new technologies. In addition to 


criminal warrants, a court may issue a failure to appear (fiduciary) and a failure to 


pay (child support) warrant. 


 In October of 2003, Judge George Anagnost, Presiding Judge of the Peoria 


Municipal Court, filed a rule petition urging elimination of all forms referenced in 


the Rules of Criminal Procedure (R-03-0029). The Supreme Court at its June 2004 


rules agenda continued the matter and formed a committee, the Supreme Court 


Criminal Forms Review Committee, to consider whether the forms should be 


revised and retained in the Rules of Criminal Procedure or transferred to the 


Arizona Code of Judicial Administration. The Committee filed an amended 


petition in November 2006 asking the Court to approve combining the two arrest 


warrant forms into a single warrant for use in all courts.  
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After the Criminal Forms Committee’s amended petition was filed, the 


Court referred the matter to the Committee on Limited Jurisdiction Courts (LJC) 


for further consideration. After several meetings with the Criminal Forms 


Committee, LJC filed a Comment recommending additional revisions. 


Specifically, LJC recommended Warrant Forms 2(a)-(g) for the most common 


arrest events including rule violations.  


 Since their adoption by the Court, these forms have been modified multiple 


times by individual judges within the courts. The net result of multiple versions of 


the same forms leads to confusion and data entry problems for law enforcement 


agencies, rejections for lack of required data elements and inaccurate criminal 


histories for citizens. 


 Petitioner, therefore, respectfully requests that the Court remove the existing 


warrant forms from the rule and approve the new single warrant form in Appendix 


A as mandatory for use by the courts in Arizona. All the information that is 


collected on the current forms is included in the proposed new form. For example, 


the new form contains a section that requires a selection for the reason for issuance 


of the warrant. Only one reason will apply per warrant. The selections offered 


reflect those categories that are available in booking systems used statewide by law 


enforcement. The form also has a section for entry of the date of the offense, the 


associated Arizona Revised Statutory citation, and the criminal classification of the 
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offense for the charges enumerated in the complaint, indictment, or information, if 


applicable.  The latter is required for entry into criminal history. The single warrant 


form would also be utilized in fiduciary and child support cases. 


   II. Pre-Petition Comments.  For the past three years, the Administrative 


Office of the Courts (AOC) has been collaborating with the Arizona Criminal 


Justice Commission, Department of Public Safety and Arizona Prosecuting 


Attorney’s Association, as well as multiple members of various political 


subdivisions statewide to examine opportunities to improve criminal history, 


automated data exchanges, and officer safety. One of the deficiencies that has been 


identified is the variability and inconsistency amongst all of the stakeholders in 


processing warrants.   Due to the lengthy history of the e-warrant project and the 


involvement of a broad spectrum of stakeholders statewide, the petitioner has not 


circulated this proposal for pre-petition comments. As an alternative, in October of 


2014, the AOC formed an ad hoc Warrant Workgroup of knowledgeable 


stakeholders to determine if amending and consolidating the forms in the Rule of 


Criminal Procedure was appropriate. The consensus of the Workgroup was that 


one warrant form is optimal and, furthermore, making the form mandatory for use 


statewide is critical to improving the warrant process. It should be noted, the 


proposed warrant form (Appendix A) is a close facsimile to the form proposed in 


2004 by the Supreme Court Criminal Forms Review Committee.     
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II. Request for Modified Comment Period. Although petitioner has 


already received comments from some stakeholders, additional public comments 


may address items that this petition overlooks or otherwise improve the proposed 


amendments. Petitioner therefore requests that the Court allow a modified 


comment period to accommodate filing of an amended petition after an initial 


round of public comments.  Petitioner suggests the following dates: 


March 1, 2015: First round of comments due 


April 1, 2015:  Amended petition due 


 May 20, 2015: Second round of comments due 


 June 30, 2015:  Reply due 


Wherefore petitioner respectfully requests that the Supreme Court amend 


Form 2 of Rule 41 as set forth in Appendix A. 


 


 RESPECTFULLY SUBMITTED this ___ day of _________, 2015. 


 


  


 By /s/____________________________ 


 David K. Byers, Administrative Director 


 Administrative Office of the Courts 


 1501 W. Washington St., Ste. 411 


 Phoenix, AZ 85007 


 (602) 452-3301 


 Projects2@courts.az.gov 
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APPENDIX A 


Proposed Rule Change 


Arizona Rules of Criminal Procedure   


 


Rule 41. Forms (Appendix) 


 


Form 2 (a-h) [delete] 


 


Insert  


Form 2 [new see next page] 
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FORM 2 


IN THE [NAME] COURT (#court id) 


[NAME] COUNTY, STATE OF ARIZONA 
 
 


STATE OF ARIZONA    ) 


Plaintiff  )  Arrest Warrant 
vs.      )    


)  Case No. ____________________________ 


      )    


    Defendant(s) )  Warrant No. _________________________ 
     


 


To: Any authorized law enforcement officer, 


YOU ARE COMMANDED to arrest and bring the defendant before this court. If this court is unavailable or if the 


arrest is made in another county, you shall take the defendant before the nearest or most accessible Magistrate. 


The defendant is accused of an offense or violation based on the following document filed with the court: (List the 


reason for the warrant – use only one of the following selections per warrant) 
 


 □  Indictment    □  Supervening Indictment     □  Information     □  Complaint     □  Probation Violation     


 □     Order of the Court    □     Court Rule violation     □     Failure to Appear (criminal)     □     Failure to Comply 


 □     Failure to Appear (fiduciary)     □     Failure to Pay (child support) 


 


This offense or violation is briefly described as follows:  


Offense Date Statute/Rule  Class  NCIC Code 


___________ ______________________________________ ____ _______ 


  
The defendant may be released if a $__________ (secured appearance) (cash) bond is posted by or on 


behalf of the accused.  


□  YES     □  NO The offense is, or is materially related to, a victims’ rights applicable offense. 
 


____________________   __________________________________________________  
Date      Judicial Officer/Clerk of Superior Court 
 


SEX: RACE:  DOB:  HGT: WGT: EYES:  HAIR:  


LE AGENCY: CITATION #: COURT ID: 


ADDRESS: (TYPE: _________)   


DR #: DL#: STATE:  


EXTRADITION:  PURGE DATE: 


CERTIFICATE OF EXECUTION 
 


I certify that the defendant was arrested at                    a.m./p.m. on                                                 20    , 
          (month) (day)       (year) 


and presented defendant before Judge                                                    at                                                     . 


 
_________________________  ___________________________________________________ 


Date     Agency     


 


____________________________________________________ 


Deputy Sheriff/Officer            Badge # 
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SUPERIOR COURT OF ARIZONA       
            MARICOPA COUNTY 


Michael K. Jeanes, Clerk of Court 
*** Electronically Filed *** 


10/24/2014 8:00 AM 


 
CR2013-002730-003 DT 10/23/2014 
 
 


CLERK OF THE COURT 
HONORABLE BRUCE R. COHEN B. McDonald 


Deputy 


 
STATE OF ARIZONA 


 
KRISTIN SHERMAN 


v. 


ANTHONY ARTEZ WHITMORE (003) JULIE ELLEN ROSE 


JUDGE KREAMER 
 
 
 
 


ORDERS RE: MOTIONS TO DISMISS OR 
PRECLUDE CORRECTION OF PRIOR FINDINGS 


TRIAL AFFIRMED 
 


Testimony of Cedatria Kimble 
 


The Court heard oral argument on the defense-filed motions relating to the testimony of Cedatria 
Kimble. Ms. Kimble has been a named co-defendant and in September, 2014, she entered into a 
plea and testimonial agreement with the State. Immediately thereafter, the State made full disclosure 
of the March, 2014 statements from Ms. Kimble. 
 
There are some additional facts that are undisputed or established. Ms. Kimble engaged in a “free 
talk” with the State in March, 2014. Her statements were recorded and spanned approximately 2+ 
hours. Ms. Kimble was advised at that time that her statements would not be revealed unless and 
until she and the State entered into a testimonial agreement. Ms. Sherman did advise Ms. Kimble, 
however, that there was at least one judge in Maricopa County who had found that a statement made 
by a co-defendant during a free talk was required to be disclosed in a timely fashion, even if a 
testimonial agreement were not achieved. This act by Ms. Sherman of so informing Ms. Kimble did 
not formulate an admission by the State that disclosure was mandated nor does it have any probative 
value in deciding the issues now presented. 
 
The defense makes a variety of assertions regarding the nature of the March, 2014 statement from 
Ms. Kimble relative to prior statements made by her.  Mr. Whitmore alleges that
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she shifted from talking about information told to her by Co-Defendant Collins to claiming 
personal knowledge of the events at issue herein. The State disputes this assertion and notes that 
both her prior statement and her March 24 free talk included substantive personal knowledge 
information. As for Mr. Moore, he claims that Ms. Kimble provided exculpatory evidence in his 
favor at the March, 2014 free talk. This, too, is contested by the State. From the limited perspective 
of the Court, there does not appear to have been new exculpatory information that arose from the 
free talk. 
 
The Court believes that the law on this issue is not nearly as decided as it should be. There is no 
doubt that there has been a long-established policy that free talks are conducted and disclosures are 
not made until an agreement is finalized. Any procedure that would require immediate 
disclosure, regardless of whether a testimonial agreement is reached, would have a “chilling 
effect” on this important option for law enforcement. Far less individuals would agree to participate 
in a free talk if they knew that disclosure would be immediate and not tied to a testimonial 
agreement. 
 
On the other hand, this Court must consider what appears to be the plain language of Rule 
15.1(d)(2) of the Rules of Criminal Procedure. It provides that the State must make timely 
disclosure of “All statements of the defendant and of any persons who will be tried with the 
defendant.” There does not appear to be a “free talk” exception to this rule when the free talk 
involves a co-defendant. 
 
There are interpretations that could arguably serve to circumvent the rule. For example, if a 
testimonial agreement is entered into, the person who enters that agreement will no longer “be 
tried with the defendant.” Technically, the rule would not then apply. While this is a plausible 
interpretation, it is far too convoluted to allow for the rule to be interpreted in this manner. 
Frankly, based in no small part upon the intuitive impression of the Court that the defense 
interpretation of the Rule 15.1(d)(2) could not exist in harmony with the long-standing policies of 
and approaches taken with free talks, there must be a way to reconcile those policies and procedures 
of free talks against disclosure requirements. 
 
The Court is therefore finding guidance in the case law. The Armstrong decision, argued by the 
State, appears to have the most relevance to this case. Conversely, the Court believes that Jimenez 
(cited by defendants) is distinguishable. For those reasons, the Court believes that the disclosure 
made herein was adequate. The support for this conclusion includes, but is not limited to, the 
availability of prior statements from Ms. Kimble, the number of consistencies between her prior 
statement and the March, 2014 statement, the fact that disclosure was made well over one month 
before what will be the start of the trial in this matter, the fact that all defendants knew there was 
the potential for Ms. Kimble to enter into a testimonial agreement and the overall 
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lesser prejudice that would be suffered by the defendants by allowing her testimony than would 
the harm be to the interests of justice if Ms. Kimble’s testimony were precluded. 
 
This Court makes the clear statement that this issue of the potential conflict between Rule 15.1(d)(2) 
and the established procedures for free talks should be addressed by the appellate courts. Even if 
the determination herein is discretionary in nature and would be reviewed on an “abuse of 
discretion” standard, any reviewing court is asked to provide clarity as to how these conflicting 
interests and rights should be addressed. 
 
As a cautionary note, it is recognized that interpreting the disclosure rules in this manner could be 
abused by an unscrupulous prosecutor. Such an individual could secure information against one 
co-defendant from another and then delay finalization of a testimonial agreement, thereby 
delaying disclosure to the Defendant. Abuses of this nature must be guarded against generally 
but have no application herein. There is a complete void of information that would suggest any 
improper actions or intentions on the part of the State herein relative to this disclosure. 
 
IT IS THEREFORE ORDERED denying the Defense Motion To Dismiss or Preclude as it 
relates to Cedatria Kimble. If, however, the trial court finds that the testimony of Ms. Kimble 
during the trial actually includes exculpatory evidence relating to Mr. Moore that was known at the 
time of the free talk but not then disclosed, that judge should allow for Mr. Moore to seek 
appropriate sanctions for non-disclosure. 
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IN THE SUPREME COURT 


 


STATE OF ARIZONA 


 


 


In the Matter of: 


 ) 


PETITION TO AMEND ) 


RULE 41 OF THE    ) Supreme Court No. R-15-________ 


ARIZONA RULES OF  )  PETITION 


CRIMINAL PROCEDURE ) (Modified Comment Period 


 ) Requested) 


 


 Pursuant to Rule 28 of the Rules of the Arizona Supreme Court, David K. 


Byers, Administrative Director, Administrative Office of the Courts (AOC), 


respectfully petitions this Court to adopt the attached proposed amendment to Rule 


41, Forms (Appendix), Forms 4(a) and 4(b) of the Rules of Criminal Procedure. The 


change is in response to recent amendments to A.R.S. §§ 22-601 and -602, made by 


HB 2457 (Laws 2014, Chapter 37).   


 Additionally, the Commission on Victims in the Courts voted in favor of a 


proposal adding a question to Form 4(b) to determine whether the Department of 


Child Safety is involved. AOC staff is also recommending two amendments, the first 


is to Form 4(a) to determine if the defendant was fingerprinted or provided DNA for 
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a qualifying offense. The second amendment is to Form 4(b), the defendant’s release 


questionnaire, to determine if the defendant needs an interpreter. The text of the 


proposed amendments are set out in the accompanying Appendix A.  


 I. Background and Purpose of the Proposed Rule Amendments.  House 


Bill 2457 was passed and signed into law in the Second Regular Session of the Fifty-


first Legislature (Ch. 37)(2014).  The bill’s effective date was July 24, 2014. 


 HB 2457 expanded the types of county-wide specialty courts the superior 


court presiding judge could establish in the limited jurisdiction courts to include 


veterans and mental health courts in addition to the then current provision for 


homeless courts.  The current Form 4(a) does not include an inquiry about the 


defendant’s military service or homeless status. The inclusion of this information 


would better inform the court when determining eligibility for specialty courts or 


referral to social services in the community.   


 The inclusion of questions concerning the defendant’s need for an interpreter 


furthers Goal One of the Supreme Court’s Strategic Agenda to better serve the 


growing number of non-English speakers in the court system. The current Form 4(b) 


does not include an inquiry about the defendant’s English proficiency or desire for 


an interpreter. This information will assist courts in scheduling interpreter services 


resulting in increased efficiency in calendaring court hearings while safeguarding 


the individual’s constitution rights. 
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 The inclusion of questions added to Form 4(a) concerning fingerprints and 


DNA samples enhances the court’s ability to order the defendant, especially on 


initial appearance, to provide fingerprints in order to initiate criminal history or DNA 


samples as provided by law.     


 Finally, the question concerning involvement of the Department of Child 


Safety, suggested by the Commission on Victims in the Courts, is meant to inform 


the court of the Department’s involvement in a case, and to allow the judge to 


investigate further, if it is deemed relevant to the charges. 


 II. Pre-Petition Comments.  Petitioner circulated the proposal for pre-


petition comments to law enforcement, the Arizona Prosecuting Attorneys 


Association, the Attorney General’s Office and the Commission on Victims in the 


Courts. 


III. Request for Modified Comment Period. Although petitioner has 


already received comments from some stakeholders, additional public comments 


may address items that this petition overlooks or otherwise improve the proposed 


amendments. Petitioner therefore requests that the Court allow a modified comment 


period to accommodate filing of an amended petition after an initial round of public 


comments.  Petitioner suggests the following dates: 


March 1, 2015: First round of comments due 


April 1, 2015:  Amended petition due 
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 May 20, 2015: Second round of comments due 


 June 30, 2015:  Reply due 


 Wherefore petitioner respectfully requests that the Supreme Court amend 


Forms 4(a) and 4(b) of Rule 41 as set forth in Appendix A. 


 RESPECTFULLY SUBMITTED this 12th day of January, 2015. 


 


 By/s/______________________________ 


 David K. Byers, Administrative Director 


 Administrative Office of the Courts 


 1501 W. Washington St., Ste. 411 


 Phoenix, AZ 85007 


 (602) 452-3301 


 Projects2@courts.az.gov 
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      COURT  [Precinct    ]     County, Arizona 


 


Alias (es)               
  
A. GENERAL INFORMATION 
 


Charges:         
 
Offense Date:    Offense Time:    
 
Location:          
 
Arrest Date:     Arrest Time:    
 
Arrest Location:        
Pursuant to A.R.S. §41-1750, were ten-print fingerprints taken of 
the arrested Person?    [  ] Yes  [  ] No 
 
Pursuant to  §13-610 does one or more of the above charges 
require the arresting agency to secure a DNA sample from the 
arrested person?             [  ] Yes  [  ] No 
 
If yes, does the defendant have a valid DNA sample on file with 
AZDPS? [  ] Yes  [  ] No [  ] [Unknown] 
 
If no, has the arresting agency taken the required sample? 
 [  ] Yes  [  ] No 
 
 
B. PROBABLE CAUSE STATEMENT 


 
1. Summarize and include the facts which establish probable 


cause for the crime(s) charged.  Certain felonies may be 
non-bondable and require facts which establish proof 
evident or presumption great for the crime(s) charged.  


These include (1) felonies involving a capital offense, sexual 
assault, sexual conduct with a minor who was under fifteen 
years of age, or molestation of a child who is under fifteen 
years of age, (2) any class 1, 2, 3, or 4 felony or any violation 
of § 28-1383 if the person has entered or remained in the 
United States illegally, and (3) felony offenses committed 
when the person charged is already admitted to bail on a 
separate felony charge. 


 
 Explain the crime(s) in detail (e.g., arresting officer or other 


law enforcement officers witnessed offense, physical 
evidence directly connects defendant to offense, multiple 
eyewitnesses, defendant admissions, victim statements, 
nature of injuries, incriminating photographic, audio, visual, or 
computer evidence, defendant attempted to flee or resist 
arrest): 
        
        
        
        


        
        
        
        
        
        
        
        


  
2. The person entered or remained in the United States 


illegally.  Explain in detail (e.g., admission of by the person, 
statements of co-defendants at the time of arrest, 
verification of illegal presence or proceeding establishes 
illegal presence):      
       
        
        
        
        
        
        
        
        
        
        
        
        
        
        
        
        
        
        
        


 
3. The crime(s) occurred while the person was admitted to bail 


on any separate felony. Provide information on the separate 
felony:     
        
        
        
        
        
        
        
       
       
       
       
       
        


[CASE/COMPLAINT NO.] 
 
 
 
 
Booking No.     


 


RELEASE  
QUESTIONNAIRE 


(To be completed by  
Law Enforcement) 


 


State of Arizona  Plaintiff 
 
-vs- 


 
 
       
Defendant (FIRST, MI, LAST) 







Defendant’s Name   DOB   Booking No.   Case No.   
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C. OTHER INFORMATION (Check if applicable) 
    


1. [  ] Defendant is presently on probation, parole or any other 
form of release involving other charges or convictions.  
Explain:        
       
       
       
       
       
        


 
2. List any prior: 
 Arrests:       


       
       
       
        


 
 Convictions:       


       
       
       
        


 
 Failures to Appear (FTA):     


       
       
       
        


  
 Protective Orders:       


       
       
       
        


 
3. There is an indication of:   
 [  ] Alcohol Abuse  [  ] Other Substance Abuse 
 [  ] Mental Health Issues [  ] Physical Illness 
 [  ] Developmental Disability   


Explain:      
       
       
       
        


 
4. Defendant is employed by:      
 Address:       


       
        
Phone:       
How long:        


 
5. Defendant resides at:       
        


        
With Whom:        
How Long:        
Alternate address for court notification:     
        


 


6. Facts to indicate defendant will flee if released:   
       


       
       
       
       
       
        


 
7. Reasons to oppose an unsecured release:   


       
       
       
        


 


8. [  ] Defendant speaks a language other than English 
Language spoken:      
[  ] American Sign Language  
[  ] Defendant requested an interpreter   


      
D. CIRCUMSTANCES OF THE OFFENSE  


 
1. [  ] Defendant used firearm or other weapon   


Type:        
 
2. [  ] Defendant injured someone. 


Explain:         
 
3. [  ] Medical attention was necessary 


Nature of injuries:       
 
4. [  ] Defendant threatened someone 


Nature of threats:       
 
5. If property offense 


a. Value of property taken/damaged:     
b. [  ] Property was recovered   


 
6. Names of co-defendant(s), if any:    


       
        


 
E. CRIME(S) AGAINST PERSONS 


 
1. Relationship of defendant to victim:     
  
2. [  ] Victim(s) and defendant reside together. 
 
3. Law enforcement learned of the situation by [  ] Victim  


[  ] Third Party [  ] Officer observation 
 
4. [  ] Previous incidents involving these same parties 
Explain:          
         
 
5. Defendant is currently the subject of:  


[  ] Order of Protection  
 [  ] Injunction against Harassment 
 [  ] Other court order:       
 
6. [  ] Likelihood of inappropriate contact with victim(s) 


Explain:       
         
 


7. [  ] Victim(s) expressed an opinion on defendant’s release.   
Explain:       
        







Defendant’s Name   DOB   Booking No.   Case No.   
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F. DOMESTIC VIOLENCE DEFENDANT ISSUES 


 
[  ] Access to or use of weapons 
[  ] Children/Vulnerable adults present 
[  ] Crime occurred in public 
[  ] Control/ownership/jealousy issues 
[  ] Depression 
[  ] Frequency/intensity of Domestic Violence increasing 
[  ] Kidnapping 
[  ] Potential for multiple violations of court orders 
[  ] Prior history of Domestic Violence 
[  ] Prior Protective Order 
[  ] Recent separations 
[  ] Stalking behavior 
[  ] Threats of homicide/suicide/bodily harm 
[  ] Violence against children, vulnerable adults or animals 
Explain:       
       
       
        
 


G. CIRCUMSTANCES OF ARREST  


 
1. Did defendant attempt to: 


[  ] Avoid arrest  [  ] Resist arrest  [  ] Self Surrender 
Explain:       
       
       
        


 
2. [  ] Defendant was armed when arrested 


Type of weapon:      
       
       
        


 
3. [  ] Evidence of the offense was found in defendant’s 


possession 
Explain:       
       
       
        


 
4. State whether defendant was under the influence of alcohol or 


drugs at the time of the offense 
[  ] Yes  [  ] No  [  ] Unknown 
Type of substance:      
        


 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
H. DRUG OFFENSES 


 
1. If the defendant is considered to be a drug dealer, state the 


supporting facts:      
       
       
        


 
2. State quantities and types of illegal drugs directly involved with 


offense       
       
       
       
       
        


 
[  ] Methamphetamine was involved: 
[  ] Drug field test was positive 
[  ] Defendant admission of drug type:     
[  ] Approximate monetary value of drugs:    


 
3. State whether money was seized 


[  ] Yes  [  ] No 
Amount:        
 


I.  ADDITIONAL INFORMATION 


 
1. Military Service: 
 


Has the defendant served in the military services of the 
United States? 
[  ] Yes  [  ] No  [  ] Unknown 
 
2. Is the defendant homeless? 
[  ] Yes  [  ] No  [  ] Unknown 
 
3. Is the Department of Child Safety involved in any matter 
relating to the defendant? 
[  ] Yes  [  ] No  [  ] Unknown 
 
 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
 


If this is a fugitive arrest, complete the affidavit as 


required by the Uniform Criminal Extradition Act 


(ARS 13-3841 et seq.) 


I certify that the information presented is true to the best of my knowledge: 
 
 
 
          /    /   
Date    Arresting Officer/Agency/ Serial No.  
    Duty Phone No.           
Departmental Report # 
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   COURT     County, Arizona 


 


Alias(es)              
 
The following information is for the purpose of determining the conditions under which you may be released 
at this time.  You are not required to answer any question if you feel the answer might be harmful to you.  The 
answers you give to the following questions will be used by the court for the purpose of determining the 
conditions of your release.  However, your answers will be checked against the information supplied by the 
police, and with the references you yourself give on the form.  Any discrepancies may result in higher bail or 
harsher conditions of release.  Any information you give may be used against you in this or any other 
matter. 
 
General Background  
 
1. Background and Residence  


 
Full Name:               
 
Sex      Race     Date of Birth      
 
Place of Birth  [city, state, country]           


  
Present Citizenship              
 
If you are not a United States of America citizen, how long have you been in this country?     


  
Do you need the court to provide an interpreter to help you communicate and to understand what is being 
said?  [  ] Yes  [  ] No    
 
If so, what language are you most comfortable speaking?  
[  ] Spanish   [  ] American Sign Language  [  ] Other language :        


 
Present Address              


  
How long have you lived at the above address?          


  
Telephone No. (       )     Cell No.  (       )      


  
Where else have you lived in the past year and for how long?  
                


 
                


  
Where will you go if released today?            


 
 


[CASE/COMPLAINT NO.] 
 
 
 
 
Booking No.     


 
RELEASE  


QUESTIONNAIRE 
(To be completed by  


Defendant) 


State of Arizona  Plaintiff 
 
-vs- 


 
 
       
Defendant (FIRST, MI, LAST) 
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2. Family 
 
Are you married/partnered If so, are you living with your spouse/partner?  [  ] Yes  [  ] No 
 
Are you living with someone? Relationship:           
 
How many other persons (including your children) are living with you?        


  
How much do you contribute to their support?          


  
Do you have regular contact with any other relatives?  [  ] Yes  [  ] No 


  
Explain                
 
                


 
3. Employment 
  


Are you presently employed?  [  ] Yes  [  ]  No  If not, what is your principal means of support?  
  


Explain:               
  


Employer's Name               
  


Address:                
  


Telephone No. (       )      
  


What is the nature of your job?             
  


How long have you worked there?           
 
4. Criminal Record 
 
 Do you have any previous criminal record?  [  ] Yes  [  ] No 
 
 Explain               


  
                


 
5. Record of Appearance 
 


 Have you ever been released on bail or other conditions pending trial?  [  ] Yes  [  ] No 
 
Did you ever fail to appear as required?  [  ] Yes  [  ] No 
 
Explain                
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6. Supervision 
 
Is there any organization or any person who might agree to supervise you and be responsible for your return 
to court as required?  [  ] Yes  [  ] No 


 
Organization or person to contact             


 
          (        )      


 Address  City  State Zip     Telephone 
               
7. Other Circumstances 


 
Are there any other matters (such as your health or illness in your family) which you feel the court should 
consider in making its decision?             


 
8. Verification 
  


Is there any other friend, relative, neighbor or other person who can be called as a reference to this 
information?  


  
           (        )      
 Name Address  City  State Zip    Telephone 
 


          (        )      
 Name Address  City  State Zip    Telephone 
 


          (        )      
 Name Address  City  State Zip    Telephone 
               
  
 
I certify, under penalty of perjury, that the information presented is true and correct to the best of my knowledge. 
 
 
 
               
Date       Defendant Signature 
       Contact Telephone No.      
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Hon. Diane M. Johnsen, Chief Judge 
Arizona Court of Appeals, Division One 
1501 W. Washington 
Phoenix, AZ  85007  
Telephone:  (602) 542-4821 
Email:  comments@appeals.az.gov  
 


  
  


IN THE SUPREME COURT OF ARIZONA  
  
In the Matter of                                        )     Arizona Supreme Court     
                                                                 )     No. ____________ 
PETITION TO AMEND RULE 31.5,     )    
ARIZONA RULES OF CRIMINAL       ) PETITION TO AMEND  
PROCEDURE                                          )  RULE 31.5, ARIZONA RULES  
                                            )  OF CRIMINAL PROCEDURE 
_________________________________)  


  
Pursuant to Rule 28, Rules of the Arizona Supreme Court, Petitioner asks the 


Court to adopt amendments to Rule 31.5, Arizona Rules of Criminal Procedure, as 


proposed in the Attachment hereto.  The proposal is intended to address the Arizona 


Supreme Court’s opinion in Coleman v. Johnsen, et al., 235 Ariz. 195, 330 P.3d 952 


(2014), which held that the Arizona Constitution guarantees the right to self-


representation on appeal, but that “defendants must give notice of their intent to 


exercise that right within thirty days of the filing of the notice of appeal.”  235 Ariz. 


at ___ ¶ 1, 330 P.3d at 953.   


The proposal first modifies the title of Rule 35.1, from “Appeals by indigents” 


to “Appointment of counsel for appeal; waiver of right to appellate counsel.”  It also 
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adds paragraphs (e), (f), and (g) to Rule 31.5:   


• Paragraph (e) provides for appointment of new counsel by either the 


trial court or the court of appeals if the defendant’s counsel withdraws.   


• Paragraph (f) sets forth the process for waiver of the right to counsel.  


It requires filing of a written notice of waiver no later than thirty days 


after filing of the notice of appeal.  This provision contemplates that the 


notice of waiver may be filed in the trial court before a notice of appeal 


is filed, or in the court of appeals within thirty days after the notice of 


appeal is filed.  It also provides for the appointment of advisory counsel. 


• Paragraph (g) permits a defendant to file a notice of withdrawal of a 


waiver of the right to appellate counsel at any time, but doing so does 


not entitle the defendant to repeat any proceeding that has been 


previously held or waived. 


Petitioner respectfully requests that the Court adopt the proposed amendments 


as reflected in the Attachment to this Petition.  


DATED this ___ day of January, 2015.  


  
  
         _____________________________________  
                   Diane M. Johnsen, Chief Judge 
                     Arizona Court of Appeals, Division One  
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ATTACHMENT∗ 


  
 


ARIZONA RULES OF CRIMINAL PROCEDURE  
 


 *  *  *   


Rule 31.5.   Appeals by indigents Appointment of counsel for appeal; waiver 
of right to appellate counsel 


a.-d. [No change in text.]  


e. Appointment of Counsel.  If a defendant's appointed counsel is permitted to 
withdraw, the trial court or Appellate Court shall appoint new counsel for a 
defendant legally entitled to such representation on appeal. 


f. Waiver of Right to Counsel.  A defendant may waive the right to appellate 
counsel by filing a written notice no later than thirty days after filing of the notice of 
appeal.  If the notice of waiver is given before the notice of appeal is filed, it must 
be filed in the trial court.  If the notice of waiver is given after the notice of appeal 
is filed, it must be filed in the Appellate Court.  If the court ascertains that the 
defendant knowingly, intelligently, and voluntarily desires to forego the right to 
appellate counsel, the defendant shall be allowed to represent himself or herself on 
appeal.  When a defendant waives the right to appellate counsel, the court may 
appoint advisory counsel during any stage of the appellate proceedings.  Advisory 
counsel shall be given notice of all matters of which the defendant is notified. 


g. Withdrawal of Waiver.  A defendant may withdraw a waiver of the right to 
appellate counsel at any time by filing written notice of such withdrawal. The 
defendant will not be entitled to repeat any proceeding previously held or waived 
solely on the grounds of the subsequent appointment or retention of counsel. 


*  *  *  
 
 
 


∗ Changes or additions in rule text are indicated by underscoring and deletions from 
text are indicated by strikeouts. 
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Hon. George T. Anagnost 
Peoria Municipal Court 
8401 West Monroe St. 
Peoria AZ 85345 
(tel)  623  773  7400 
(fax)  623  773  7407 
ganagnos@courts.az.gov 
 
 


ARIZONA SUPREME COURT 
 
      )  
      ) R15- __________ 
In Re ARCrimP, Rule 32 – ) 
      ) Rule 28 Petition Re: 
Post-Conviction Relief  )  Limited Court PCR 
      ) Procedure, New Subsection 
      ) Rule 32.13    
_____________________ ) 
 
 
 Rule 32 PCR petitions perform an important function – they allow post-


conviction correction of errors of law and ensure that an accused is accorded 


fundamental due process.  As written, however, Rule 32 is all-inclusive and its 


provisions apply across the board to capital cases, superior court felony matters, and 


limited court misdemeanors and petty offenses.  This one-size-fits-all rule is not 


proportionate to limited court offenses and the need to rationalize the fit between the 


post-conviction review procedures and minor offense adjudication is long overdue. 


For example, the provisions on page length, attachments, evidentiary hearings, time 


limits, notice to parties, transcript preparation, the Rule 32.7 informal conference 


within 90 days of appointment of counsel and such are not well suited to how 


misdemeanors and petty offense violations are processed in limited courts.  Simply 
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stated, the process prescribed by the rules for a PCR to challenge an underage 


consumption misdemeanor conviction should not be identical to one for felony armed 


robbery. 


  For these reasons, this rule change petition proposes the addition of a new 


subsection for limited court PCR petition procedure, Rule 32.13, as follows.  Explanatory 


comment is set forth beneath each proposed subparagraph: 


 


____________________NEW SUBSECTION____________________ 


… 


Rule 32.13 Post-Conviction Relief Petition: Limited Court Offenses 


 The provisions of this subsection shall govern the procedure for seeking post-


conviction relief for a person convicted of, or sentenced for, a misdemeanor or petty 


offense in a court of limited jurisdiction.  This subsection shall be interpreted to provide 


a fair and just outcome but to avoid duplication of judicial resources or redundant issue 


resolution. 


a. Grounds; Time Limits; Preclusion.  The grounds for relief shall be those 


set forth in Rule 32.1.  A limited court post-conviction relief petition 


(“LCPCR”) shall be filed no later than sixty days after entry of judgment and 


sentence.  Post-conviction relief shall be precluded as to any issue raised or 


waived on direct appeal, adjudicated on the merits on appeal or collateral 


proceeding, except for claims under Rule 32.1 (d), (e), (f), (g), and (h); and 


provided further, no post-conviction petition shall be filed while petitioner’s 


case is already pending on appeal.  A party failing to move to withdraw from a 
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plea of guilty or no contest pursuant to Rule 17.5 shall also be precluded from 


post-conviction relief. 


Comment 


Limited court offenses categorically involve less serious violations.  The 


sixty-day time limit requires due diligence by any aggrieved party to seek 


relief without undue delay.  Just as significant, if the case is already on 


appeal, no LCPCR is to be filed; by rule, while a limited court case is on 


appeal (restitution payable to clerk excepted), the case is already fully 


stayed, rendering an added LCPCR of marginal use.  Finally, some ninety-


five percent of criminal offenses in limited courts are resolved by way of plea 


agreement.  Rule 17.5 already provides an avenue of relief from a plea 


agreement that does not meet constitutional standards.  A party failing to 


seek Rule 17.5 relief is similarly barred from LCPCR. 


 


b. Commencement of Proceedings; Contents; Length; Response.  A 


LCPCR shall be commenced by the filing of a Post-Conviction Relief Petition. 


The petition shall set forth in concise terms, the basis for relief.  No 


supplemental petition shall be filed except by leave of court.  The petition 


shall not exceed eighteen pages, inclusive of attachments.  Exhibits already in 


the court file shall not be attached and shall be referred to by incorporation 


but relevant portions may be set out in the petition.  New matters such as 


affidavits or exhibits shall be limited to the issues raised.  The state may file a 


response within twenty days, with enlargement of time for good cause.  
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Failure to file a response shall not be deemed a confession of error.  No reply 


shall be permitted.        


Comment 


This rule seeks to balance the interests of the state, the rights of any victim, 


and the purpose of finality against the accused’s right to a fair trial and due 


process.  The first change in process is that, for a limited court PCR, the 


process is initiated with the filing of the actual petition, not a “Notice of Post-


Conviction Relief” and subsequent memorandum.  This two-step process is 


combined.  The substantive PCR petition is filed at the outset.  For 


misdemeanor and petty offenses, the content of the petition need not set forth 


papers and pleadings already within the judicial knowledge of court file and 


should not require extensive elaboration.  The state may, but is not obligated 


to respond; no reply is to be filed.  Further adjudication of a limited court 


matter may then receive further appellate review at the superior court level 


or beyond as permitted by existing rules. 


 


c. Limited Transcript Use; Right to Court Appointed Counsel 


Conditional on Original Charges.  For matters where the proceedings are 


less than ninety minutes duration and for which there is an audio recording 


was made, no transcript shall be required.  Petitioner shall be provided a copy 


of any audio and may refer to portions of the proceedings in the petition.  For 


matters exceeding ninety minutes, petitioner shall provide only those portions 


of the transcript relevant to the issues raised.  If indigent, petitioner may 


obtain a waiver of any audio copy or transcript costs.  A petitioner shall not be 
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eligible for court appointed counsel for PCR relief if the original offense 


charged did not mandate jail or probation or if jail or probation were not 


imposed in the original judgment or sentence.  A court may appoint counsel in 


the interests of justice however.  A party seeking court appointed counsel shall 


request same in writing accompanied with a court financial statement form, at 


least twenty-five days before the deadline to file a post-conviction relief 


petition and the court shall rule on same within five calendar days of filing. 


Comment 


This subparagraph accomplishes various objectives:  first, where an audio 


recording is available (by rule not mandated for certain proceedings such as 


change of pleas), for summary matters under ninety minutes, reference to 


the audio recording suffices; second, unlike the other provisions of Rule 32, 


this subparagraph on court appointed counsel corrects an imbalance.  If 


petitioner was not exposed to jail or probation in the underlying case, that 


status quo should obtain for post-conviction relief purposes to avoid 


unintended betterment, unless in the interests of justice the court finds 


independent grounds to provide court appointed counsel for petitioner.  


Petitioner’s request for court appointed counsel is required at an early stage 


of the sixty-day time limit to promote due diligence in seeking relief and to 


improve the reviewing process at the outset and avoid delay.   


 


d. Oral Argument and Evidentiary Hearings.  A party may request oral 


argument, which may be granted if the court determines additional argument 


would assist in its determination.  A party seeking an evidentiary hearing shall 
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set forth same in a separate pleading, not to exceed five pages, stating what 


evidentiary matters are clearly shown to be necessary for a fair adjudication of 


the petition.  The court may grant an evidentiary hearing, and the scope of 


fact issues therein, within its discretion. 


Comment 


This provision on oral argument and evidentiary hearing is based on 


reason. Petitioner, as proponent, has the burden to identify grounds for an 


evidentiary hearing that will genuinely advance the content of a good faith 


petition; the evidentiary hearing should not be a fishing expedition.  It 


should also be kept in mind that, as noted, most limited court matters result 


in written pleas such that the purpose of an evidentiary hearing to re-litigate 


the court’s written file will have a smaller scope, especially recalling the 


explicit availability of Rule 17.5. 


 


e. Summary Disposition; No Motion for Rehearing; Format; 


Distribution; Notices.  After review of the petition, any response, oral 


argument, and evidentiary hearing matters, if any, the court may enter 


appropriate orders on the motion, including dismissal of the petition.  No 


motion for rehearing or reconsideration shall be filed.  All other review of the 


petition and its merits shall be by available appellate procedure.  Document 


format and distribution of copies of pleadings to the court, the prosecutor, 


and any victim shall be in accordance with the general rules of criminal 


procedure. 


Comment 
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As noted above, given the nature and mitigated severity of risk of 


misdemeanors and petty offenses, and the competing social values involved, 


the merits of any petition should be addressed in accordance with due 


process but not at the expense of delay or inefficient use of judicial resources.  


From the outset of any criminal matter, both parties, the state and the 


defendant, have an obligation to understand the consequences of any 


disposition being challenged but still be bound by adjudications that meet the 


standards of Arizona’s comprehensive criminal rule procedures.  Thus, for 


limited court matters, summary disposition is appropriate; motions for 


rehearing add little to the trial court’s consideration of the issues and, unlike 


felonies, no rehearing or reconsideration is warranted.  Rule 32 has 


provisions for potential notice to the attorney general and county attorney.  


Distribution under this subsection need only be to the immediate parties as 


necessary. 


 
 


Respectfully submitted this 15th of January, 2015, 
    
 
 


Hon. George T. Anagnost 
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David K. Byers 


Administrative Director of the Courts 


1501 W. Washington, Suite 411 


Phoenix, AZ 85007-3327 


Phone:  (602)452-3301 


Projects2@courts.az.gov 


 


 


ARIZONA SUPREME COURT 


 


In the matter of : ) 


 ) 


PETITION TO AMEND RULE 7.2, ) Supreme Court No. R-15______ 


RULES OF CRIMINAL ) (Emergency or Expedited 


PROCEDURE ) Adoption Requested) 


 ) 


 


Pursuant to Arizona Supreme Court Rule 28, David K. Byers, Director, 


Administrative Office of the Courts, Arizona Supreme Court, respectfully petitions 


this court to adopt the attached proposed rule amendment to the Rules of Criminal 


Procedure. 


I. Background and Purpose of the Proposed Rule Amendment 


 


In response to petition R-07-0003 the Court adopted amendments to Rules 


4.2, 7.2, 7.4, 27.7 and 31.6 and Forms 4(a) and 4(b), Ariz. R. of Crim. P. to 


implement amendments to A.R.S. § 13-3961and provisions of Proposition 100 


adopted by the voters in November 2006 concerning offenses categorically not 


bailable.  On October 15, 2014 the United States Court of Appeals for the Ninth 


Circuit issued its decision in Lopez-Valenzuela v. Arpaio, 770 F.3d 772 (9th Cir. 


2014), stay denied, 574 U.S. ____ (2014).  The court held facially unconstitutional 
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the provisions of Arizona law contained in Proposition 100, implementing statutes, 


and rules that categorically prohibit “granting undocumented immigrants arrested 


for a wide range of felony offenses any form of bail or pretrial release, even if the 


particular arrestee is not a flight risk or dangerous.” Id at 777.  On November 13, 


2014 the Ninth Circuit issued its mandate in this case following the U.S. Supreme 


Court denial of the state’s request for a stay pending the filing of a Petition for a 


Writ of Certiorari.  In response to this order the state requested bail hearings in 


pending criminal cases in Maricopa County in which denial of bail was based upon 


the bail provision held unconstitutional and stopped seeking bail on that basis. 


The proposed changes in the Court’s rules are needed to comply with the 


Ninth circuit’s mandate and to promote uniform implementation of this change in 


law throughout the state. 


Contents of the Proposed Rule Amendment 


The amendment proposed in Appendix A deletes the language of Rule 7.2(b) 


held unconstitutional in Lopez-Valenzuela v. Arpaio that provides a person 


charged with a serious offense who entered or remained in the United States 


illegally is not bailable.  Also proposed is a footnote that refers to the provisions of 


the constitution and statute not yet amended and to the Lopez-Valenzuela case 


which clearly identifies the language of these provisions held unconstitutional.  


These constitutional and statutory provisions should be cited in the rules because 
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they include requirements concerning denial of bail not at issue in Lopez-


Valenzuela.   


The amendment proposed in Appendix B to paragraph (B)(1) of Form 4(a) 


deletes the language that identifies as “non-bondable” a person who has entered or 


remained in the United States illegally.  The other changes in rules and forms made 


by the Court in response to petition R-07-0003 provide for judicial consideration of 


the fact that a person entered or remained in the United States in deciding whether 


to grant bail and on what conditions.  This language of the rule and form need not 


be changed as it was not at issue in Lopez-Valenzuela. 


II. Pre-Petition Distribution and Comment 


 


Due to the immediacy of the court decision the proposed amendment has not 


been reviewed by any criminal justice system interested parties. 


III. Effective Date of the Proposed New Rule 


 


We respectfully request emergency adoption of the proposed rule changes. 


 


Respectfully submitted this ___________day of ______________2014. 


 


 


 By__/s/____________________________ 


 David K. Byers, Administrative Director 


 Administrative Office of the Courts 


 1501 W. Washington, Suite 411 


 Phoenix, Arizona 85007 


                              Projects2@courts.az.gov 
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Rule 7.2. Right to release 


 


a. Before Conviction; Persons Charged With an Offense Bailable as a Matter 


of Right. Any person charged with an offense bailable as a matter of right shall be 


released pending or during trial on the person's own recognizance, unless the court 


determines, in its discretion, that such a release will not reasonably assure the 


person's appearance as required. If such a determination is made, the court may 


impose the least onerous condition or conditions contained in Rule 7.3 (b) which 


will reasonably assure the person's appearance. 


 


b. Before Conviction; Persons Charged With an Offense Not Bailable as a 


Matter of Right. A person shall not be released on bail if the court finds the 


person is not bailable pursuant to lawA.R.S. Const. Art. 2, § 22 and A.R.S. § 13-


3961.1 If the allegation involves A.R.S. § 13-3961(A)(5), the person shall not be 


considered bailable if the court finds (1) that the proof is evident or the 


presumption great that the person committed a serious offense, and (2) probable 


cause that the person entered or remained in the United States illegally. 


 


c-d. No change 


                                                 
1 See A.R.S. Const. Art. 2, § 22 and A.R.S. § 13-3961.  But see also Lopez-Valenzuela v. Arpaio, 770 F.3d 772 (9th 


Cir. 2014), stay denied, 574 U.S. ____ (2014) holding unconstitutional A.R.S. Const. Art. 2, § 22 (A)(4) and A.R.S. 


§ 13-3961 (A)(5). 
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Arizona Revised Statutes Annotated  
Rules of Criminal Procedure (Refs & Annos) 
IX. Powers of Court 
Rule 41. Forms 
Forms 


Form 4(a). Release Questionnaire/Law Enforcement 


 


 


____________________COURT 


  


 


[Precinct _____] 


  


 


____________County, Arizona 


  


 


    


 


 


 


 .......................................................................................................  


  


 


 ................................................................................  


  


 


 .............................................................  


  


 


STATE OF ARIZONA Plaintiff 


  


 


[CASE/COMPLAINT NO.] 


  


 


 


-vs- 


  


 


 RELEASE 


  


 


  QUESTIONNAIRE 


  


 


  (To be completed by 


  


 


 .......................................................................................................  


  


 


 Law Enforcement) 


  


 


Defendant (FIRST, MI, LAST) 


  


 


Booking No. ......................................................  


  


 


 


 .......................................................................................................  


  


 


 ................................................................................  


  


 


 .............................................................  


  


 


    


 


 


Alias(es)  ...................................................................................................................................................................................................................................  


  


 


  


 


(Check and explain where applicable) 


  


A. GENERAL INFORMATION 


  


 



http://www.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=NCB1EB43070CB11DAA16E8D4AC7636430&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=NCB1EB43070CB11DAA16E8D4AC7636430&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=NF16A0450771011DAA16E8D4AC7636430&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=N8708474080A811DC828EC052D3B59944&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/ArizonaStatutesCourtRules?guid=N8C8623106C6511DC84458FFA60915566&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0





8 


 


Charges:  ....................................................................................................................................................................................................................................  


  


 


  


 


 


Offense Date:  ..............................................................................................  


  


 


Offense Time:  .............................................................................................  


  


 


   


 


 


Location:  ..................................................................................................................................................................................................................................  


  


 


  


 


 


Arrest Date:  ..................................................................................................  


  


 


Arrest Time:  ................................................................................................  


  


 


   


 


 


Arrest Location:  .....................................................................................................................................................................................................................  


 


 


B. 


  


 


PROBABLE CAUSE STATEMENT 


  


 


1. 


  


 


Summarize and include the facts which establish probable cause for the crime(s) charged. Certain felonies may be 


non-bondable and require facts which establish proof evident or presumption great for the crime(s) charged. These 


include (1) felonies involving a capital offense, sexual assault, sexual conduct with a minor who was under fifteen 


years of age, or molestation of a child who is under fifteen years of age, and (2)any class 1, 2, 3, or 4 felony or any 


violation of § 28-1383 if the person has entered or remained in the United States illegally, and (3) felony offenses 


committed when the person charged is already admitted to bail on a separate felony charge. 


 


  


 Explain the crime(s) in detail (e.g., arresting officer or other law enforcement officers witnessed offense, physical 


evidence directly connects defendant to offense, multiple eyewitnesses, defendant admissions, victim statements, 


nature of injuries, incriminating photographic, audio, visual, or computer evidence, defendant attempted to flee or 


resist arrest): 


  


 


2.-3. No changes. 


 


  


C-H No changes. 
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