[bookmark: _GoBack]My impression is that while the goal of this proposed legislation it admirable, the mechanisms provided by the proposal are poorly thought out and badly written. The legislation attempts to address individuals that are not competent to stand trial but are likely to reoffend. In essence, it proposes two major changes.

1..First, it adds a category of "dangerous" individuals defined as those that have committed "dangerous" offenses and have a "propensity to reoffend." If this person is incompetent to stand trial and cannot be restored, then after a "clear and convincing" hearing where the court determines both the facts of the accused offense and the "propensity to reoffend," they are essentially committed to the recommendations of a "Behavioral Health Advisory Board" to develop a "continuum of care plan." There is no requirement that the person actually suffer from a mental disorder capable of being treated, and in fact the purpose of the plan is NOT to treat the defendant (although that may be part of the plan) but instead to "MAXIMIZE COMMUNITY RESOURCES TO BEST PROTECT AND CARE FOR THE NEEDS OF THE DEFENDANT WHILE PROTECTINGTHE PUBLIC." On the face of the statute the confinement is not therapeutic, meaning the confinement may be unconstitutional punishment. There is at least an annual review of the continuum of care plan and the defendant may petition for modification of the plan or discharge from the plan, but there are no standards in the proposal or to be developed by rule to determine when the defendant's plan should be modified or the defendant discharge from the court's jurisdiction. The "Behavioral Health Advisory Board" notably lacks the requirement that one of its members be licensed to develop a "therapeutic continuum of care" plan. There are other issues as well, but these are the most striking to me. 

2.  Second, the SVP provisions are defective in that it includes offenses for referral to SVP that are not SVP offenses, and there is a mechanism available for referral to SVP hearings even without a conviction for the SVP offense. Again, these provisions seem to be poorly thought out. 

3.  Finally, the best example of poor though and poor drafting is on page 2 of the draft, which addresses changes to 13-4505(C). The draft reads "IF THE DEFENDANT IS CHARGED WITH AN OFFENSE UNDER TITLE 14 OR 35.1 . . ." Clearly the proposed change should refer to TITLE 13, CHAPTERS 14 OR 35.1. In my view, all of the proposed draft needs to be reviewed for these kinds of errors, as well as conceptual, legal and philosophical errors before it is circulated with any seriousness. 

________________________________________________

4.  (     ) asked me to look at this and comment as well.  I have not reviewed it in detail but I do have some concerns.  The SVP portion seems to be defective  - it attempts to incorporate non-SVP offenses as a basis for finding someone SVP.   If the defendant has never even been charged with a sexually violent offense, there is no basis to find them to be a sexually violent person and no basis to find them “likely to commit future acts of sexual violence”.  In addition, the SVP Act already does what this portion of the legislation seeks to do – it provides for the filing of SVP petitions against individuals charged with, but not convicted of, sexually violent offenses.  In fact, we have filed against a person who was charged with a sexually violent offense but found not competent to stand trial.

5.  Then there is the mental health part.  This legislation appears to be similar to the SVP act in that it seeks to confine based upon future dangerousness.  But I think they need to do a better job of tying the confinement to a mental disorder that makes them dangerous.  That is the only reason the svp act survives constitutional challenges – in addition to confinement, we are treating the mental disorder that makes them likely to do bad things in the future; we are treating under the least restrictive alternative; and we are making them less dangerous and moving them toward eventual release.   

6.  This legislation speaks of a tool to assess future dangerousness – I am not aware of such a tool, as to “dangerousness”. There is such a tool for SVP’s, but that was developed and refined over decades and eventually found to be “reliable”.  You may want to get input from someone like Steven Gray on this issue.  To the extent you could get an opinion on the subject of future dangerousness, would it even be admissible under Daubert?  Finally, it looks like they want to abandon the hearsay rule, which is questionable when it is not an expedited proceeding and the defendant is facing the possibility of a lengthy period of confinement.

_______________________________________________________________________________-

7.  I agree with the concerns that have already been raised, and have a few more to point out.  I note as well that the summary document refers to changes to statutes that are not included in document which shows the actual changes to the statute.  There could be another document out there that does have those proposals, but I am operating largely on the summary document for now.

8.  My biggest concern is that this proposal appears to look a lot like punishment instead of treatment.  Immediately after a finding that a defendant is not competent and not restorable, it would implement a plan to “treat” the defendant, with the treatment lasting as long as the presumptive sentence the defendant would have faced.  It seems logically impossible for such treatment to actually help someone who was just found to be not restorable.  

9.   The proposal also splices in criminal history and activities into the Title 36 process.  There is an entirely different set of rules for the class of Incompetent/Dangerous patients.  For example, Incompetent/Dangerous patients are not subject to least restrictive placement, cannot receive outpatient treatment initially, and are subject to court-ordered treatment for a period of six years.   In addition, there would be a lot of County Attorney oversight of people in this situation, likely with quite a bit of contested litigation about their continuing status.

_______________________________________________________________________
10.  I have to agree with the other comments raised by (     ).    Conceptually, I have a hard time with a court finding someone noncompetent/nonrestorable (untreatable) and then ordering them to confinement for treatment.   As (      ) noted we didn’t get all of the proposed statutes, so there may be other issues based upon the proposed wording.   

11.  I have an additional minor comment.  There was some mention of obtaining criminal histories for the proposed process.  Such use may or may not be an appropriate use for criminal histories under our current statutory authority for use of criminal histories.  


