ARIZONA PROSECUTING ATTORNEYS' ADVISORY COUNCIL
VICTIM IDENTIFICATION CONFIDENTIALITY

INTRODUCTION

Even as several prosecutors’ offices were considering the development of a policy for maintaining victim confidentiality in certain court proceedings in Arizona, awareness of this concern is also bubbling up throughout the country.  Concurrently, in early 2011, the Arizona Supreme Court's Commission on Victims in the Courts (COVIC) recommended formalizing a statewide policy through APAAC for all of Arizona’s prosecution functions. The goal is heightened victim awareness; respect for victim privacy and reduction of re-victimization. 
GENERAL
Arizona has adopted a Victim’s Bill of Rights, Arizona Constitution, Article 2.1 (VBR) that defines a "victim" as one against whom the criminal offense has been committed or, if that person is killed or incapacitated, the person's spouse, parent, child or other lawful representative, except if the person is in custody for an offense or is the accused. VBR 2.1.C.
The very first enumerated Victim right is: [t]o be treated with fairness, respect, and dignity, and to be free from intimidation, harassment, or abuse, throughout the criminal justice process. VBR 2.1.A.1.  The VBR also calls for a structure throughout the rules of procedure and evidence that promotes the goals of preserving a victim’s rights. 

To a large degree, implementation of the VBR has been accomplished through the legislative enactment of Arizona Revised Statutes (ARS) that require specific consideration of the victim. The primary source of statutory authority is an entire chapter is dedicated to implementation of the VBR, ARS Title 13, Chapter 40, §13-4401, et seq. Specifically, the victim’s right to privacy is addressed in ARS §13-4434: 

A. The victim has the right at any court proceeding not to testify regarding the victim's addresses, telephone numbers, places of employment or other locating information unless the victim consents or the court orders disclosure on finding that a compelling need for the information exists. A court proceeding on the motion shall be in camera.

B. A victim's contact and identifying information that is obtained, compiled or reported by a law enforcement agency shall be redacted by the originating agency in publicly accessible records pertaining to the criminal case involving the victim.

C. Subsection B does not apply to:

1. The victim's name.

2. Any records that are transmitted between law enforcement and prosecution agencies or a court.

3. Any records if the victim has consented to the release of the information.

4. The address or location at which the reported crime occurred. 

Likewise, the Arizona Supreme Court has adopted procedural rules for criminal cases and managing evidence that also include victim considerations. For example, an order of protection may be issued without the address of the plaintiff included if the defendant is unaware of the address. ARS §13-3602.B.; Az. Rules of Crim. Pro. 17.4.a., d. directs the prosecutor to consult the victim regarding plea agreement negotiations and the court may consider the victim’s view in accepting/rejecting the plea.
Obviously, minor victims receive specific attention in certain contexts.  AZ Rules of Crim. Pro. 2.3.b. contemplates the use of initials in any complaint involving a victim of a sexual offense. This rule refers to the AZ Supreme Court Rule 123(g)(1)(c)(ii)(h) which excludes certain court documents from public remote electronic access due to their sensitive nature, in this reference defined as: all documents in criminal cases in which a juvenile is alleged to be the victim of any offense listed in ARS Title 13, chapters 14 or 35.1. It is incumbent on the prosecuting agency, upon filing a charging document in this type of case, to advise the clerk that the case is subject to this provision, which is done by a motion.
ISSUE

Victims of crime (especially minor victims) can continue to be negatively affected due to their identity becoming a public record by impacts that occur through media and social media outlets. In an effort to reduce those negative impacts and ensure protection of the rights of any victims, it is not only appropriate, but it is also consistent with the legal framework to make accommodations for those victims who are brought into the criminal justice system as the result of allegations against non-victim defendants. Therefore, APAAC offers the following guidelines to all prosecutors statewide for use in ensuring the goals of the VBR are fully implemented.
GUIDELINES

Victims should be invited to invoke ARS 13-4434 victim “right to privacy” in all pre-and post-trial court proceedings to enable use of the initial identification system described below. Notwithstanding the following Guidelines, full names may be presented to the Grand Jury (proceedings are sealed) and to defense counsel through the disclosure process.
Minor Victims:

Due to the public nature of the criminal record, any victim under the age of 18 is at greater risk of further victimization given that they lack legal and practical adult contrivances such as the ability to consent to release; therefore prosecutors shall use only initials to identify minor victims in all court documents, including:
· Long form complaints/information and Indictments
· Motions/Continuances
·  Appellate briefs

Sex Crimes Victims:

Given the personal nature of the acts forming the basis of a sex crime, the victim, regardless of age, is particularly vulnerable; therefore in cases derived from ARS Title 13, Chapter 14. Sexual Offenses Chapter 35.1 Sexual Exploitation of Children offenses, prosecutors shall use only initials--if the case involves a minor for whom the relationship to the defendant is relevant use the term “minor relative”-- to identify victims in public court documents:

·  Long form complaints/information and Indictments

· Motions/Continuances

·  Appellate briefs

Law Enforcement

To the greatest extent possible, law enforcement should be advised of the implementation of these guidelines and encouraged to implement similar policies in public documents, other than the documents shared with the prosecuting agencies, especially Form 4 probably cause statements. This policy is consistent with the provisions of ARS §13-4434(B) and (C) which otherwise limits the publically available information to the victim’s name.  
